








Iu Appreciation 


With the end of this school year Ray Andrews 
Brown retires as Jackson Professor of Law at the 
University of Wisconsin. To him this issue of the 
Wisconsin Law Review is respectfully dedicated. 
Retirement marks the culmination of a teaching 
career spanning forty-one years, thirty-eight of which 
have been at Wisconsin. Although he will retire from 
the classroom, Professor Brown plans to continue the 
pursuit of legal scholarship which has brought him 
national recognition in his chosen fields of property, 
taxation and administrative law. His best known 
work, The Law of Personal Property, is a standard 
treatise in law schools throughout the country. He 
has also authored several other text and case books 
and made numerous contributions to legal periodicals. 
However, his eminence as an author does not over- 
shadow his devotion and ability as a teacher. The 
reward of his thorough, methodical and thought 
stimulating instruction is the gratitude of the genera- 
tions of law students who have studied under him. 
Beyond his scholarly accomplishments, Professor 
Brown will be remembered for his understanding 
nature and his warm personal relationships. His 
devotion to his students and his profession has set an 
enviable example for his colleagues and will have a 
lasting effect on all who have come in contact with 
him. 
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Perspectives Upon Research 
Into Legal Order 


WiLiarp Hurst* 


The late 18th century saw the beginning of legal research in 
this country. Legal research is a luxury item. Until well past the 
American Revolution, we were too simple and poor a community 
to afford the luxury of much ordered inquiry. 

When significant legal research develops, we find a striking 
dichotomy in its 19th century course. Two oddly divergent strains 
appear, made up on the one hand of classics of our legal literature 
and on the other hand of narrowly conceived, superficially “prac- 
tical” works. On the one hand, we start with one of the most im- 
pressive beginnings which any legal literature the world over can 
show. In the generation of the Revolution and the period of mak- 
ing the federal constitution we have Tucker's edition of Blackstone, 
Parsons on Contracts, The Federalist Papers, Chancellor Kent’s 
Commentaries, James Wilson's lectures on the Constitution, and 
then that awesome shelf of books written by Joseph Story. All of 
this we produced in the beginning years of a new nation. 

This work was stamped with certain hallmarks. All of this great 
treatise production was essentially nonempirical writing; it was 
not fact-based writing, except in a very limited sense. In its back- 
grounds, it was philosophical and historical. The philosophical 
and historical foundations of these works were broad and firm; 
these were learned men of their time, and they had the advantage 
of us, because in their time a man could be learned in practically 
the whole range of ordered knowledge of the western world. These 
men wrote out of a concern for philosophy and history. When you 
open Kent’s Commentaries, for example, you confront not merely 
a superb technician's job of assembling the law of property of his 
day—the subject that takes up the bulk of the Commentaries—but 
also a broad jurisprudential framework and a concern for constitu- 
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tional and international law as well. At the other end of my list of 
great treatise writers, Story brings our legal scholarship into cre- 
ative connection with comparative law at an early date. 

This breadth reflected the experience of these men. The learned 
writing which lasts, which has significance, is writing which repre- 
sents its times, but manages also to step outside them. These writ- 
ings were of their period. However, the time and the situation also 
challenged men of talent to reach beyond immediate circumstances. 
These were men writing at a time when there was desperate need 
to review the bases of legal order. Here was a society wrenching 
loose from its established anchorage. It was a society growing at the 
edge of an immense unopened continent, but marked already with 
a sense of continental destiny, imbued with the realization that it 
confronted a new world. It was a world which had no pervasive, 
established institutions with which the immigrants from Europe 
must come to terms. The American Indian had established no 
tough-fibered pattern of legal or social order to which the settlers 
must accommodate; the newcomers had both need and opportunity 
to make adaptations of their homeland institutions and to make 
their own social inventions. 

Our profound sense of newness was coupled with a sense of call 
to create new forms of legal order. The outstanding unique con- 
tribution which the United States of America made to men’s 
knowledge of the possibilities of legal order was to create what has 
proved to be the largest, the longest lived, successful federalism 
in the world. In some ways we are a very old people. In the total 
human record we are a very young people, but in the record of 
man’s effort to learn to govern himself, there are respects in which 
we are the oldest or among the oldest in some important kinds of ex- 
perience. One of our great inventions which immediately grasped 
the attention of this first generation of treatise writers was the 
creation of a workable federalism, with sufficient power at the cen- 
ter for the vigor necessary to preserve the national life over an 
expanding continent, yet with the strength in the parts necessary 
to maintain vigorous domestic institutions. 

To the felt need for innovation and the need for new institutions 
of federalism these men responded with legal writing on the grand 
scale. But then this largeness of spirit suddenly disappeared from 
American legal scholarship. From about 1850 the intellectual qual- 
ity of our beginnings disappeared, not to reappear in any degree 
approximating the original spirit until almost our time. The 19th 
century thus presents a curiously divergent record of legal writ- 
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ing. We begin with this impressive intellectual fireworks—the 
Federalist Papers, Kent, Wilson, Story—and we plunge from that 
display into a dull, gray period lasting well into the turn into the 
20th century. This undistinguished period of legal scholarship 
might fairly be called the “scissors and paste pot era.” The relics 
molder on the remote shelves of a large law library—many bulky 
treatises which are essentially just ragbags of case citations, thrown 
together around large and empty generalizations. 

Like the earlier, greater period, this scissors and paste pot period 
of legal writing, stretching over the middle and late 19th century 
in the United States, represented response to our cultural situ- 
ation. By about 1820, we were past the generation of founding 
crisis which centered about the break with England. At this point, 
at least as most men saw it, the country’s essential problems were 
those of administration, of occupying the continent, of creating 
ordered settlement, and of adopting institutions of property and 
contract to allow the effective operation of the market, which was 
the social institution on which we put most reliance apart from 
law and order itself. 

The prevailing temper of 19th century America was administra- 
tive, so far as the sheer imperatives of great events did not forbid 
this narrow approach to experience. This administrative temper 
found expression in legal writing of narrowly practical content and 
conception. There was a great felt need for citable “sources.” There 
was a lively sense of need for symbols of authoritative doctrine. 
We were creating one new organized legal order after another in 
this country as settlement moved west—one new state after the 
other—with a rapidity and in such quantity as cannot be matched 
until the course of modern Africa and Asia. We were creating 
new sovereignties wholesale. In mid-19th century we felt urgent 
need to provide the detailed rules and procedure with which to 
carry on the day-to-day administration of such an explosive growth 
of new legal order. So we find these narrowly practical treatises, 
ragbags of citable sources, speaking large, solemn, but typically 
empty generalizations. These works turn away almost completely 
from the probing philosophical and historical interests of Kent, 
Wilson or Story. Not for the typical 19th century treatise were the 
ultimate value questions, the questions of what the society was all 
about, and how its legal order should serve its basic objectives. 

The character of 19th century legal writing reflects a bias that 
lives with us yet. Both as men of our society and as lawmen we 
need to take account of our legacy of a “bastard pragmatism.” A 
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working pragmatism has always been the native American philoso- 
phy, the one philosophy which is clearly ours—the idea that truth 
lies in operation, that truth is learned by behavior, and appears 
in fulfilled effort. But through the narrowly “practical” legal 
scholarship of the 19th century ran a cross current, diverting this 
popular pragmatism to a superficial concern with immediacies. 


Three elements which we live with yet today enter into this 
bastard pragmatism. 


(1) This was a country which prized intelligence. We believed 
that the meaning of life lay in the individual human being, and 
that his distinctive quality resided in his capacity to make deci- 
sions, to shape experience, and act on his decisions. But in the 
circumstances of 19th century growth we tend to equate intelligence 
simply with capacity in immediate operations. This attitude sank 
deep into values; we are operations-minded people. This measure of 
adequacy and competence is given tangible expression in the scissors 
and paste pot treatises of 19th century legal writers. Our legal 
scholarship became estranged from the study of values, objectives, 
and basic social processes. 

(2) This society put a high premium on capacity to manage af- 
fairs. For years in the United States there has been no more hon- 
orific symbol than the business man; there is no greater praise that 
an American can give than to say that conduct is “businesslike”; 
there is hardly a greater condemnation an American can give than 
to say that a man, an idea, or an effort is “theoretical.” This praise 
of management is understandable in terms of our experience; we 
were a people greatly in need of entrepeneurial competence. We 
occupied a very big country; for a long time we didn’t have enough 
men and women to realize adequately on the opportunities we saw 
before us. Investment of managerial capacity could exert great 
leverage upon the abundance of natural capital. But respect for 
good management turned readily into respect for opportunism. 
The country was so big and so rich that a reasonably energetic and 
able man could do well on the returns he obtained from exercising 
modest talent; a good deal would fall into his lap in a country as 
naturally rich and as yet uncrowded as this was. This tendency to 
translate a proper respect for management into a‘superficial respect 
for opportunism found reflection, too, in the superficiality of 19th 
century legal writing. The attitude is still a factor in our tendency 
to be impatient of counting total gains and cost in our social situa- 
tion. This is a theme, indeed, which runs through American cul- 
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ture. We have not paid enough attention to the enormous amount 
of unearned increment in our society of which we are all benefi- 
ciaries. This lack has significance not just in economic terms. Amid 
the tensions of the last generation, there appears ground for doubt 
how far the American public believes in the Bill of Rights—how 
much cost, or risk this people will pay, to support the values de- 
clared in the Constitution. We have rarely been put to the test. On 
the whole we have not had to fight too much to achieve the rights 
of privacy, the rights of individualism, and the decent and peace- 
able political processes which we enjoy. Much has fallen into our 
laps. When we compare the good fortune of the United States with 
the inner tensions of a country like France, we cannot be compla- 
cent about our devotion to our liberties, which remains to be 
tested against odds. 


(3) We learned to prize capacity to control affairs. We wanted 
to command our destinies. This emphasis was natural to our situ- 
ation. We were a people who had an uncommon opportunity, 
matched only in modern times by opportunities now opening up 
in Africa and Asia. We enjoyed remarkable scope for maneuver 
and manipulation on this relatively unoccupied and rich conti- 
nent. Because that was our opportunity, we learned early to empha- 
size the importance of trying to control what happened. We didn’t 
want to be pushed around by events; we wanted to run things. 
This was understandable ambition, and it was good; the distinc- 
tive quality of human individuality consists in large part—perhaps 
in the largest part—in this rebellion against being pushed around 
by nameless, faceless circumstance. But we tended also to depreciate 
this value into a concern with busyness and a satisfaction with 
opportunist gains. This satisfaction with busyness stays with us, 
as a limitation upon significant achievements. It is easier to be busy 
than to think. It is easier to be busy, because it typically 
leads one to the product that he can see in the next hour or the 
next day; it is harder to invest time and energies in enterprises 
which may not show returns for 10 years, or which perhaps will 
yield their product only past the lives of their begetters. This op- 
portunistic busyness had its reflection in our legal scholarship as 
well as in our general culture. Legal writing showed this defect of 
our quality, in its inattentiveness to study of large processes and 
end values. The ragbags of citable cases and authorities and the 
question-begging formulae which made up the bulk of 19th cen- 
tury treatise writing showed little concern with the functional 
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realities of legal order, and probed little into the underlying ten- 
sions and adjustments which marked the living interplay of law 
and social growth. 

Two great late 19th century exceptions stand out against the 
shoddy legal writing of the times, and point the way to new direc- 
tions and better craftsmanship. In fairness, one could not leave the 
19th century record without mentioning Cooley and Holmes. 
One of the great and influential pieces of treatise writing in our 
legal order was Cooley's Constitutional Limitations. Here was a 
work of bold generalization, which came in the generation after 
the Civil War when the time was ripe for a man with sufficient 
reach of mind to gather up the emerging concepts of judicially 
enforceable due process of law and put them into usable doctrine. 
The book was one of tremendous influence, stamped like its late 
18th century and early 19th century predecessors—stamped like 
the work of Kent, Wilson and Story—with a nonempirical, with 
an essentially analytic, cast of thought. Yet for all its influence, 
Cooley’s Constitutional Limitations did not teach of the actual pull 
and haul of interests behind the growth of due process doctrine, 
nor did it study the factual impact, or the practical power signifi- 
cance of judicial review. 

Holmes’ The Common Law points in quite a different direction. 
Here, after all, is our founding pragmatist in modern American 
jurisprudence. Here was a great panoramic view of developing 
judge-made law. However, in contrast to the great treatises of the 
Kent-Story generation, and certainly in contrast to the 19th cen- 
tury’s scissors and paste pot school, here was writing distinguished 
by a toughminded sense of the factual underpinnings, the institu- 
tional environment, and the pressures of social growth which con- 
tribute meaning to law. Most of this perception comes through 
only in epigram. Most of The Common Law is doctrinal history. 
What made Holmes’ book live, however—and this is significant 
of a need which we sensed but did not much express—was not its 
exposition of doctrinal developments in the law of bailment or 
property, but the single sentences, the incisive paragraphs, which 
flashed out like a lighthouse and provided guidance for a more 
functional study of legal order in the following 75 years. 

Twentieth century legal scholarship has moved through two ma- 
jor phases. First, came a major taxonomic or classification phase, 
and second a period of emphasis upon fact-oriented analysis. These 
stages succeeded each other. Starting about 1905 and running up 
into the 1930’s we had the period of the great treatises which are 
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so familiar to law students today that they take the books for grant- 
ed, as if the volumes had always stood on the shelves. But these 
books had to be written; a purpose of these remarks is to render 
some justice to the accomplishment they represent, in contrast to 
the abysmal depths of legal writing of the generation which pre- 
ceded them. Williston, Beale, Wigmore, and now in our own time, 
Scott are exemplars of the great school of major treatise writing in 
modern legal scholarship. Closely related to this development was 
the invention of the law review, a quite unique instrument for 
advancing learning. There is nothing quite like the law review in 
any other field of ordered knowledge. The law review developed 
as a means to make the bricks out of which master craftsmen could 
make buildings, and it has served this function in admirable fashion 
over the course of 50 years. 

Along came the uniform laws movement. Here was another pro- 
cedure for straightening out and ordering doctrine, for taking the 
bricks and making them into buildings. And more recently came 
the Restatements, which brought the common law technique of 
doctrinal analysis to a peak never equalled in the great days of 
common law growth. Whatever its limitations, the Restatement 
enterprise served to bring together a range and quality of talent 
such as the greatest court could not assemble before its bench or 
within its conference room. 

This series of developments—the great modern treatises, the in- 
vention of the law review, the uniform laws movement, and the Re- 
statements—share a limiting factor, useful and great as their ac- 
complishments have been. In their main emphasis, these develop- 
ments have been essentially taxonomic enterprises. They have 
been concerned chiefly with doctrinal classification, with develop- 
ing large frames of ordered concepts, to bring great bodies of other- 
wise scattered official determination into meaningful relations in 
terms of values served and rules and procedures to implement 
values. But all of this went on with relatively little inquiry into 
the kind of questions which Holmes had raised in The Common 
Law. How does all this official decision making really work and 
what are the values and accomplishments for which it stands, as 
measured in its working operations? 

The development of sound systems of data classification is an 
indispensable stage in the growth of ordered knowledge in any 
field of objective phenomena. This fact is clear in the history of 
scientific progress over the last 300 years. But classification is not 
enough. Classification itself suffered, in legal studies, for want of 
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sufficient growing relation to study of the factual operations of 
legal order. The relatively little attention given to research in the 
functioning legal order, in itself, limited the creation of more 
useful classification. 

The classification systems of the great legal treatises are essential- 
ly limited to categories of formal legal concepts or categories re- 
lated simply to the internal administration of legal institutions. 
The modern contract treatises, for example, provide conceptual 
frameworks into which to order an enormously varied body of 
business and human market dealings, in such terms as “offer,” 
“acceptance,” “consideration” and “performance.” But such a 
conceptual framework omits categories which direct researchers’ 
attention upon the economic and social functions of contract in the 
society. You won't find out much from Williston as to how the 
market operates as an institution. You will not find out from 
Beale what are the working realities of a federal system, or how the 
law of conflicts is involved in adjusting production and distribu- 
tion and non-economic relations to the interplay of different but 
related sovereigns. The treatises on trusts do not include in their 
conceptual frames such categories as lead naturally to studying the 
evolution of institutions of property as economic and _ social 
phenomena. These writers did not see their job as including de- 
velopment of concepts which would treat law as a branch of the 
study of general social order and process. As impressive as their 
achievements were, their frame of reference was on the whole lim- 
ited to the self-contained realm of technical law. 

The realism of the 1920’s—the realist jurisprudence with which 
we associate such names as Jerome Frank, Thurman Arnold, or 
Walter Wheeler Cook—consisted mainly in criticism of the limita- 
tions of the classification systems of the great treatise writers. The 
realists criticized prevailing systems of legal concepts as inadequate 
to the full study of legal order, because the prevailing taxonomy 
did not take account of the working relations of law to the whole 
life of the society. 

Legal realism of the 1920’s and 1930’s took three major lines of 
attack. (1) It criticized an excessive dependence upon logic, point- 
ing out quite properly that logic tells nothing about values. Logic 
is a tool for perceiving more accurately the internal components 
of values and some of the requisites of effective action that will be 
consistent with given values. But logic will never tell us what we 
want, nor will it reveal what in fact is going on. Logic is useful to 
help formulate hypotheses to guide inquiry, but it is no substitute 
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for disciplined perception of feeling or ordered handling of fact. 
(2) The legal realists attacked prevailing legal scholarship because 
it left out of account the emotional dimensions of life. For all of 
its superficiality in the 19th century, for all of its greater intellec- 
tual sophistication in the early 20th century, legal scholarship at 
all levels tended to choose its subject matter and methods as if man 
were simply a rational being, and a being of no other drives or ca- 
pacity than such as reside in reason. The legal realists brought us 
to Freud—and back, also, to the shrewd political insight of our 
founding fathers. The realists emphasized that we could not under- 
stand a legal order made to operate with human beings without 
remembering that men find their deepest values and drives in feel- 
ing, that irrational and rational influences environ their behavior, 
that in man reason fights a nip and tuck battle with unreason. 
Therefore, we must understand the roots of feeling and the clashes 
of emotionally derived interests, if we are to understand what men 
seek to do with law. (3) The realists criticized existing legal schol- 
arship because it wasn’t sufficiently institutional in its approach. 
Prevailing concepts of legal studies did not take sufficient account 
that law is itself an institution, with its own built-in inertias and 
its own interests derived from the momentum of its own operations. 
Prevailing legal scholarship did not take adequate account of the 
interplay of law with other social institutions—market, family, 
private associations. 

These were all spirited challenges. When I first came into this 
business about 1937, the air was quite electric with the challenges 
raised by Jerome Frank’s Law and the Modern Mind and Thur- 
mond Arnold’s Folklore of Capitalism. 

In retrospect, a curious disappointment followed all this excite- 
ment. The stir seems to have come to so much less than it prom- 
ised. There have been brilliant exceptions, but the total lasting 
product of the realist movement seems small, compared to the 
total investment of mind and spirit that went into it. However, 
there is instruction in the main reason for this letdown. These men 
made valid and pointed criticisms of the state of legal scholarship, 
as they emphasized its undue reliance on logic, its disregard of man 
as an emotional as well as a rational being, its relative inattention 
to the institutional fabric of society. What the realists did, however, 
was mainly nihilistic. They were penetrating, clever, amusing, liter- 
ate and adroit destroyers. On the whole, they were not builders. In 
that generation of legal realists—outside of a handful which include 
Walter Wheeler Cook and the continuing lively production that 
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flows from Karl Llewellyn—there were many who cleared the 
ground, but few who built on it. 

So we move into our own generation. Inadequate and fumbling 
as we still are as we try to learn more about legal order, I think 
we move slowly toward a deeper maturity. We have learned, and 
build our better work on, one fundamental lesson derived from 
the realists. We have learned to be uneasy with studying law as 
if it were a self-contained system. We have learned to be uneasy 
with work which accepts at face value the logical pattern which 
we can make out of the formal expressions of law. We are uneasy 
until we have pushed beyond this to ask how things really work, 
what are the real interests which seek expression or support in for- 
mal doctrine. These attitudes provide a new empirical emphasis 
to legal scholarship, foreshadowed in Holmes. Slowly, painfully, 
with inadequate resources of manpower and money, a new standard 
of quality in legal research begins to emerge. 

This new empirical effort has already made mistakes and en- 
gendered disappointments. There will be more mistakes and dis- 
appointments; honest, original research effort is expensive by more 
measures than that of money. An example of disappointment lies 
in the product of the Institute of Law that existed at Johns Hop- 
kins in the 1920's. This Institute produced a number of volumes 
which gather dust on the shelves today. Here are impressive col- 
lections and collations of facts—for example, the bulky volumes 
on divorce. They are books which added up to relatively little im- 
pact, because they represented on the whole a naive empiricism. 
Pioneering legal scholars who did try to push past nihilism to some 
positive accomplishment, quite understandably fell into another 
trap.. They worked hard as if they believed that wisdom might 
be had from accumulation of facts; if you piled up a big enough 
stack of facts, somehow some juice of new understanding would 
squeeze out the bottom from the sheer weight of the pile. We have 
learned a little more sophistication in this, but faith in the seem- 
ing self-evident virtue of data collection is still a very lively source 
of danger. 

A naive faith in the worth of collecting data is more dangerous 
because it fits so readily with our inheritance of bastard pragma- 
tism. It is hard work to think about research in ways calculated to 
yield meaning. It is easier to think about research in terms that 
will keep you busy accumulating facts and more facts and more 
facts, as if simply by accumulating a big enough pile you will 
learn something you did not know before. Gradually, out of pain- 
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ful experience, legal scholarship begins to see that we must ask 
more often and with more penetration the question Robert Lynd 
put in his trenchant Princeton lectures some years ago—“Knowl- 
edge for What?” We must know why we are seeking new knowl- 
edge, if we would serve the needs of the operators of legal order, 
and if we would serve the society. 

Our first problem as legal scholars is to serve the legal order, 
which needs to know more about itself. To this end, we need a 
great deal less emphasis in legal research upon the operation of ap- 
pellate courts and a great deal more emphasis upon the operation 
of trial courts. Second, we need much less stress upon courts alto- 
gether. It is indefensible that, for all practical purposes, legal schol- 
arship has resigned to the political scientist, the economist and 
the sociologist the study of decision making that takes place in 
the legislative, executive and administrative processes of govern- 
ment. In these realms, in fact, most of modern law is made and 
administered, but legal scholarship lags by at least two generations 
behind the fact. Third, we need less stress on official agencies 
altogether. In particular, for the service of the legal order itself, 
we need more research directed toward what goes on in lawyers’ 
offices. Here, again, is a great area of working law which remains 
for all practical purposes unstudied in ordered fashion, though ev- 
ery day in a typical city such as Madison more business is disposed 
of at law and under law and within law by members of the bar, 
than is done by all the official agencies sitting in the county in five 
years. Yet our research has scarcely looked at this major aspect of 
functioning legal order. 

To serve the general society, legal research needs some new 
directions of emphasis. We should study the separation of powers 
from the standpoint not of formal doctrinal distinctions but from 
the standpoint of function. What are the distinctive jobs which the 
judicial, legislative and executive branches of government are best 
fitted by their respective institutional characters to do? Are they 
doing their most distinctive jobs in fashions adequate to their 
possibilities? Second, we need more study of legal sanctions. There 
is no greater gap in legal literature than the lack of effective writ- 
ing about the problems of implementing public policy. We have a 
striking instance in the poverty of legal scholarship with which we 
confront problems growing out of the school segregation cases. 
Our literature contains not even one outstanding law review 
article, let alone a good monograph, analyzing the experiences 
that our legal order has had in confronting situations of large 
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scale withdrawal of consent from enforcement of law. Third, we 
need much more study of law in relation to nonlegal institutions. 
This direction of emphasis we need partly in order to learn more 
than we now know about the limits of effective legal action (to 
recall Pound’s famous phrase), partly to learn better how we can 
mobilize our resources to direct where we are going and how we 
get there, and partly to realize the most distinctive values of 
law itself. There is danger that our law has not been instructing 
the laity as it should in the most precious values which inhere 
in constitutional legal order. The record of popular opinion and 
emotion gives reason for grave disquiet as to how much real sup- 
port there is among the American public for undergoing risks and 
paying costs to maintain the Bill of Rights. Insofar as this diagno- 
sis is not unduly pessimistic, the fact reflects in no small part the 
failure of lawmen and the legal order to educate the layman in 
the substantive importance of procedure, in the very basic lesson— 
perhaps the most basic lesson that constitutional legal order can 
teach—that means determine ends, and that the way men do things 
determines what kind of men they are, rather than the other way 
around. 

Such prescriptions perhaps design scholarship in overly ambi- 
tious terms. But significant legal research must relate to the socie- 
ty at large, and—in order that we may know our weakness as well 
as our strength—must relate law to the cultural values of which 
it is and becomes part. We can find real challenges in the legacies 
which we have from our predecessors. Effective response will re- 
quire that we build on solid, empirical bases, but within plans 
drawn out of more philosophical investment than went into most 
legal writing of the last 125 years. 











REPORT OF THE SEVENTH NATIONAL CONFERENCE 
OF LAW REVIEWS 


The Seventh National Conference of Law Reviews met on Fri- 
day, April 7, and Saturday, April 8, 1961, in Madison, Wisconsin. 
A total of 130 delegates, representing 43 law reviews from all parts 
of the country, attended the Conference. The reviews ranged in size 
from one issue to eight issue reviews, and several newly formed law 
reviews were represented along with several of the oldest publica- 
tions in the nation. The two full days of discussions and meetings 
reflected the divergence in policy, structure and procedures of the 
Conference members. 

Every delegate participated in four group discussions entitled, 
“Major Articles and Book Reviews,” “Selection and Organization 
of Staff,” “Circulation, Advertising, Finances and Publishing,” and 
“Student Notes and Comments.” A highlight of the Conference was 
a panel discussion concerning “Assets and Liabilities of Law Re- 
views.” Panel members included Frank Remington, Professor of 
Law, University of Wisconsin, moderator; The Honorable George 
R. Currie, Justice, Wisconsin Supreme Court; Mr. W. Wade Board- 
man of the Madison law firm of Roberts, Boardman, Suhr, Bjork 
and Curry; Mr. James Doyle of the Madison law firm of LaFollette, 
Sinykin, Doyle and Anderson; and Stuart Macaulay, Professor of 
Law, University of Wisconsin. The panelists discussed the general 
values of law reviews to the legal profession as well as the benefits 
derived from review membership. The panel also emphasized the 
challenges facing law reviews in future legal commentary on cer- 
tain controversial areas. 

The Assembly of the Seventh National Conference selected Notre 
Dame as the host school for the Eighth National Conference. The 
Assembly elected New York University Law Review, Notre Dame 
Lawyer, Howard Law Journal, Michigan Law Review and South- 
western Law Journal to fill vacancies on the Committee on Planning 
and Organization. The other committee members, whose terms ex- 
pire in 1962, are Kansas Law Review, Minnesota Law Review, 
Northwestern University Law Review, Ohio State Law Journal and 
Wisconsin Law Review. 


The Assembly also adopted the following two resolutions: 
1. Be it resolved, That the National Chairman appoint a com- 
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mittee made up of the Buffalo Law Review and the Howard 

Law Journal for the following purposes: 

a. to compile statistics concerning the postal rates now be- 
ing paid by all member reviews; and, 

b. to take whatever action may be deemed appropriate by 
the committee and the National Chairman to obtain low- 
er postal rates for all member reviews; and, 

c. to report, in writing, to the Eighth National Conference 
on the success of the committee’s work. 

2. Be it resolved, That the Seventh National Conference of Law 
Reviews, by acclamation, congratulate Mr. Thomas G. Ra- 
gatz, the Wisconsin Law Review, and the Wisconsin Law 
School on the commendable manner in which they hosted 
the Seventh National Conference. 


The Conference was concluded with a banquet for the delegates, 
which was also attended by the justices of the Wisconsin Supreme 
Court, the Wisconsin law faculty, and distinguished members of the 
Wisconsin bar. Dean George H. Young of the Wisconsin Law 
School served as master of ceremonies. The banquet featured an 
address by Willard Hurst, Haight Professor of Law, University 
of Wisconsin, entitled ‘Perspectives Upon Research Into Legal Or- 
der.” The address was very well received and is reproduced in this 
issue. 

The Wisconsin Law School and the Wisconsin Law Review were 
honored to serve as hosts for the Seventh National Conference. It 
is hoped that the attending delegates gained as much from the 
Conference as the hosts did in sponsoring it. It is further hoped 
that the Conference will continue to grow in participation and in 
usefulness to its membership. 


Tuomas G. RAGATzZ 
Conference Chairman 
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I. Tue Errecr oF COMMUNITY GROWTH Upon LocaL TAXATION 


Since 1945 the decentralization of America’s metropolitan areas 
has been proceeding at a rapid pace, which shows no sign of slacken- 
ing in the early 1960’s.1 The net movement of vast numbers of 





1 The rapid and unplanned growth in the suburbs has been caused by many 
factors, which have been fully discussed in other articles. In short summary, 
they are the decentralization of population in our metropolitan centers brought 
about by such subcauses as the expanded use of the automobile, the post World 
War II FHA credit for building homes, and the new leisure time which has 
been made available to people by advances in industry. Other factors which 
have led to the urban sprawl are the desire of many young couples to live on a 
janges plot of land and to escape the drab, ugly city neighborhoods. Also, there 
is the post World War II baby boom which has necessitated a rapid increase in 











372 WISCONSIN LAW REVIEW [Vol. 1961 


persons to the suburbs has changed the face of the countryside near 
our cities. Shopping centers, brand-new residential subdivisions, 
and new one story factories are strewn across land which was recently 
vacant. Schools, roads, sewer and water systems, and many other 
costly improvements had to be built in these new areas.* The revolu- 
tionary shifts in population have, together with other causes, sky- 
rocketed the expenditures of local government, both in the central 
cities and the new communities on their outskirts. For example, 
between 1950 and 1960 municipal and school budgets in the city 
of Milwaukee doubled, whereas those in Milwaukee county sub- 
urbs tripled.* The rapid rise in municipal budgets does not mean 
that metropolitan areas have caught up with the demand for 
services. If anything, local governments have tended to fall behind 
in their need for new expressways and sewer and water systems, 
because they could not be built or financed fast enough to keep up 
with the rapid moves in population. 


Il. Tue SEARCH FoR Ways TO CONTROL COMMUNITY GROWTH 


From one seacoast to the other, individual municipalities have 
sought ways and means of controlling the rate and nature of their 
growth. A few municipalities carefully planned and controlled 
their growth both effectively and legally. Many communities, acting 
in desperate haste because of the growing crisis in municipal finance, 
have adopted measures which they assumed would be effective in 
controlling growth. However, these measures often proved ineffec- 
tive or illegal, or both. 

Many techniques are so new that their effectiveness and legality 
remain unproven. Typically, a municipality believes that growth 
can be controlled by one approach, such as by zoning or subdivision 
control. Professional land use planners know that a multi-pronged 
approach would be more likely both to accomplish the desired re- 
sult and to be upheld in court. However, many of the key decisions 
along the urban fringe are made, in Wisconsin at least, without 
professional planning advice or even against it. This article will 
present a general survey of the comparative legality of many major 
methods for controlling community growth. If a municipality 





dwelling units above that of previous years. 

* The Southern California Council estimated that each family moving 
into the Greater Los Angeles area in 1958 would, in the following twelve years, 

uire the expenditure of $10,200 for the construction of expressways and roads 

and $3,090 forall other facilities. PAMONA COLLEGE, THE Cost OF METROPOLITAN 
GrowTH, (1958). 

*48 Citizens’ Governmental Research Bureau, Inc. Bull., Report No. 7, Oct. 
29, 1960. 














May] CONTROLLING COMMUNITY GROWTH 373 


wishes to avoid expensive mistakes, the choice of methods should 
be made only with the advice of a professionally trained planner.‘ 
His work should then be reviewed by an attorney experienced in 
municipal law, zoning, and all phases of land use planning. 


III. Community OBJECTIVEs IN SEEKING TO ConTROL GROWTH 


Stated broadly, the legality of a particular technique for con- 
trolling growth depends upon the reasonableness of both the objec- 
tive and the means by which that objective is carried out. The 
general long range objectives underlying the many different types 
of control devices are: 

(1) To control local property taxes, usually by slowing the rate 

of increase, by 

(a) maximizing the tax yield to be received from new devel- 
opments; or 

(b) attracting new development which will minimize the 
capital and operating municipal costs of serving such 
development on a per capita basis; or 

(c) controlling new development in such a way as to make 
it bear a larger than traditional share of the cost of 
public improvements which are necessitated primarily 
because of the new development. 

(2) To assure that future development maintains the aesthetic 
concepts of the existing municipality, especially those 
thought to assure a “rural atmosphere” or certain treasured 
status symbols, such as houses and residential lots of certain 
sizes. 

(3) To avoid the administrative mistakes and harrassment of 
local officials where they lack the experience and manpower 
necessary to cope with abnormally rapid growth. 

(4) To maintain the community’s existing political or social 
characteristics. (This objective is often not mentioned in 
public discussion. It may often be subconscious or sub- 
merged in the stated desire to keep houses of a certain size, 
because the new houses, and their occupants, are therefore 
likely to be more attractive to the existing residents.) 

The foregoing generalized objectives—controlling (1) taxes, (2) 

aesthetics, (3) the burden of administering rapid growth, and (4) 





“The relatively new profession of planning i a perhaps most closely akin to a 
cross between landscape architecture and civil engineering. However, land use 


planning requires the coordination of — so that a p or- 
ganization will often include persons as land use planners, en- 
gineers, traffic engineers, economists, and political scientists. 
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the politico-social structure of the community—tend to be trans- 
ferred into more specific objectives during the discussion preceding 
the drafting of local ordinances aimed at controlling growth. Or, 
viewed differently, the specific objective of a particular ordinance 
may be expressed by the legislators, but in turn may be a form of ad- 
vancing some combination of the unexpressed general objectives. 
All of the approximately three dozen different types of local ordi- 
nances or policies for controlling growth seem to be directed at 
achieving one or more of these specific objectives: 

(1) To assure that a substantial proportion of the community’s 
land area is developed for industrial and commercial uses 
instéad of residential use. 

(2) To assure that residential developments consist of larger 
size homes on larger size lots. This will produce more real 
estate taxes per capita, probably less school children per 
residence, and, in Wisconsin, a larger return per capita to 
the municipality of its share of the state collected income 
tax.§ 

(3) To make new residential development bear a larger share 
of the cost of public improvements which are made necessary 
by the new development. 

(4) To channel growth so that it is 
(a) slowed down; or 
(b) located more logically within the community in terms 

of the expense and feasibility of providing community 
services, especially sewer and water. 

The comparative legality of varying ordinances can logically be 
reviewed either in accordance with the specific objective sought to 
be attained, which we prefer, or in accordance with the manner of 
approach, such as through zoning, subdivision control, municipal 
assessment, capital budgeting, building permits, etc. 


IV. ORpINANCES AND Po.icres SEEKING TO ATTRACT MoRE 
INDUSTRY AND COMMERCIAL BUSINESS TO THE MUNICIPALITY 


A. Zoning 
1. The Suitableness of the Land in General 


The first step in attracting more industry to a community is to 
make certain that land desirable to industry is zoned for that pur- 
pose. At the threshold, multiple problems present themselves. 





*In Wisconsin, approxima 43%, of a taxpayer’s income tax is “returned” 
p> Ge ceeligaly Uneapler Sabin Bias puceoegetanteietarthey a tee; 
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Proper zoning means permitting the particular land to be used for 
the purpose which is “highest and best” from the point of view of 
the community as a whole, so long as the use chosen does not (in 
some states) virtually confiscate the value of the land. 

Determining what use is highest and best in the interest of the 
community as a whole involves complex value judgments, on which 
opinions can differ. Courts are increasingly inclined to consider 
such decisions as lying within the prerogative of the legislative 
branch of the government and subject to reversal only when the 
zoning is clearly arbitrary. The understandable reluctance of the 
courts to intervene does not automatically mean that municipalities 
have generally done as much as they can properly do to zone so as 
to attract industry. On the contrary, industrial zoning is too often 
undertaken by local governing bodies on the basis of no advice, 
amateur advice, or the pressure of neighboring landowners. This 
frequently results in much unattractive land being zoned for 
industry while much of the land which would be adaptable for 
industry is zoned as residential.’ Some municipalities may have no 
land which is suitable for industrial development. Vital transpor- 
tation or utilities may be lacking. In such case, industrial zoning 
may be so unreasonable as to be arbitrary and therefore invalid. 

What is needed, of course, is adequately financed land use studies 
by trained personnel to discover where the present and potential 
industrial area lies within the community. The new city of Oak 
Creek, south of Milwaukee and only 18 percent developed, in recent 
years engaged land use consultants and thereafter set aside 25 per- 
cent of the land area for industry. 


2. The Suitableness of the Stage of Community Development 
When Industrial Zoning Takes Place 


Unfortunately, the time when industrial zoning is undertaken 
can, in turn, vitally affect its effectiveness both politically and 
legally. If large tracts are zoned for industry well in advance. of 
the time of likely development, landowners often subsequently 
bring political or legal pressure, or both, to change the zoning to 
residential. The demand for former farm land on the metropolitan 
fringes is generally made first by residential developers. 


*State ex rel. Saveland Park rr © . v. Wieland, 269 Wis. 262, 69 
5); Repebern 





N.W.2d 217, cert. denied, 350 US. 841 (1 v. Sonnenburg, 239 Wis. 
218, 1 N.W.2d 84 (1941); City of La Crosse v. Elbertson, 205 Wis. 207, 237 N.W. 
99 (1931). See also 8 McQuILLAN, MuNicrPAL Corporations § 25.55 (3d ed- 1957). 
*NELSON-BALL & ASSOCIATES, ANALYSIS, LAND Use AND ZONING 27 (1959), pre- 
red for Land Use and Zoning Committee, Metropolitan Study Commission. for 
ilwaukee County. bral 
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The industrial demand often occurs five, ten or fifteen years later. 
Consequently, the owner may be offered from $1500 to $4000 an 
acre for residential purposes and have no present offers for indus- 
trial use. Often his representatives then persuade the local common 
council to rezone his land on the basis of hardship (i.e., lost profit) 
or on the basis that zoning is illegal when confiscatory. Where evi- 
dence would show that the property would, within a reasonable 
time in the future, have a reasonable market for industrial use, a 
court should uphold the zoning. However, such evidence is difficult 
to assemble and would always be met by opposing opinion evidence 
from the broker involved. Furthermore, this question is seldom 
tested by being submitted to the city attorney or court for evalua- 
tion of the legal question.® 

Zoning for industry in older cities is much more difficult because 
existing residential development often opposes industry next door 
and indirectly causes the residential market for the land to exceed 
a price which is reasonable for industry to pay. Such a price dif- 
ferential alone does not establish that the zoning was not reasonably 
supported by a comprehensive land use plan for the future develop- 
ment of the community as a whole. If it were, any vacant lot in a 
dense residential area would be improperly zoned if not allowed for 
use as a filling station. However, the existence of a price differen- 
tial is likely to be accepted by a trial court as evidence bearing on 
the reasonableness of the permitted use for the tract. Also, the 
differential is apt to provide effective political ammunition in the 
argument against zoning the land for industrial purposes. 


3. The Reasonableness of Quantity of Land Set Aside for Industry 


Today, suburbs hard pressed by soaring school costs are increas- 
ingly tempted to undertake zoning a percentage of their land for 
industry which greatly exceeds the present and even the predictable 
future demand. An appealing argument can be made in legal 
justification of this practice, but there are certainly other tech- 
niques which are legally safer methods for accomplishing the same 
result. Deliberate overzoning in reality seeks to accomplish two 
interrelated objectives: (1) to give industry exclusive priority over 





* Milwaukee county zoned large tracts of farm land in the town of Granville 
for industrial pu in 1925 when the land was not in demand for any pur- 
pose. The city of Milwaukee annexed the land in 1956 and immediately was 
subjected to strong political _—— from land owners and real estate de- 
velopers to rezone some of land for residential purposes, which it did. 


The land was well suited for industrial purposes and the city has been losi 
industry in part because of the lack of large tracts of vacant industrially zo 
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residential developers in searching for sites satisfactory to them; 
and (2) to slow down residential development by withdrawing much 
land from the market. One could argue that such zoning was justi- 
fied by rapidly rising taxes attributable to excessively rapid resi- 
dential development which tended to drive industry from the 
community. Such zoning, however, would be more impressive as 
to its reasonableness if the ordinance provided for a review of the 
existing and potential industrial development every five years. 
This would be with a view to determining whether all industrially 
zoned areas had, at present, a future potential sufficient to justify 
continuation of the industrial zoning. 


In actual practice, deliberate overzoning as such poses a difficult 
problem for the landowner desiring to be rezoned for residence. 
It will be very expensive for him to accumulate evidence showing 
that the demand for industrial sites in the entire community now 
exceeds, and in the reasonable future will exceed, the demand for 
industrially zoned land. Consequently, the landowner is more likely 
to limit his political and legal case to a showing that his particular 
land has no industrial market now and is in demand for other uses. 


4. Exclustve or Noncumulative Industrial Zoning 


A community desiring to attract industry today is apt to forbid 
residential construction within industrial districts. The construc- 
tion of residences at random tends to prevent assemblage of large 
tracts which are needed by modern plants with their one story struc- 
ture, large parking lots, and room for future expansion. The courts 
have been slow to recognize the public interest in prohibiting resi- 
dences in industrial districts. Most recorded decisions hold such 
exclusive or noncumulative zoning to be arbitrary and invalid.® 
Such reasoning now seems unrealistic in view of the incompatibility 
of residential and industrial uses side by side. Perhaps, in reality 
the decisions represent no more than an indirect holding that the 
land should not have been zoned for industrial use in the first place. 
It would not appear likely that exclusive industrial zoning in a 
properly zoned industrial district would be overturned by a court 
in the 1960’s. Judges are not unaware of the profound changes in 
land use development brought about by the decentralization of 





* Roney v. Board of Supervisors, 138 Cal. App. 2d 740, 292 P.2d 529 (1956); 
Corthouts v. Town of Newington, 140 Conn. 284, 99 A.2d 112 (1953); Comer v. 
City of Dearborn, 342 Mich. 471, 70 N.W.2d 813 (1955); Katobimar Realty Co. 
v. Webster, 20 N.J. 114, 118 A.2d 824 (1955); Kozesnik v. Montgomery be 
24 N.J. 154, 181 A.2d 1 (1957); cf. Lamb v. City of Monroe, 358 Mich. 136, 
N.W.2d 566 (1959). 
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population and industry and are likely to be increasingly sympa- 
thetic to the efforts of hard pressed local communities to solve the 
resultant problems. 


B. Municipal Aid in Developing Industrial Parks 


Communities are leaning more and more toward developing 
industrial parks. In part, they are driven to this by the limitation 
of industrial zoning as a long range weapon. Too much prime 
industrial land is rezoned for residential use under political or legal 
pressure from owners. In some cases, it seems fairer or easier to the 
common council for the city to buy up sites and hold them for 
development. Another incentive is that industry will sometimes 
select a community for a new plant simply because land is quickly 
available at a good site for a reasonable price. The community has 
an interest in seeing that plants are not driven elsewhere by the 
unreasonable demands of local landowners. 

How far a city may legally go in assisting development of indus- 
trial parks varies from state to state. In Wisconsin, a city may pur- 
chase land, install all improvements such as roads, sewer and water, 
and then sell or lease the land to industry, but may not build and 
own plants.?° Cities may also lend money to private nonprofit 
development corporations, such as are often organized by local 
businessmen, in order to attract more industry to the area.? The 
availability of improved industrial land and the willingness of the 
city to permit installment purchases or leasing can be very helpful 
in attracting industry, and these methods are completely legal in 
Wisconsin. 

The city may not sell land for less than its value, and the sale 
may not be subsidized.** However, there is considerable latitude 
in the concept of value. Thus a city, in effect, may be able to as- 
semble land and legally make it available to industry at reasonable 
prices. But the practice in some Wisconsin municipalities of leasing 
city owned buildings to industry at a nominal rate is clearly illegal. 

A city may borrow for the purpose of acquiring industrial sites 
and installing roads and utilities. In some states, revenue bonds 
have been used for such borrowing under statutory authority, and 
the statutes have been upheld against the contention that they were 





Wis. Stat. § 66.52 (1959). 
™ Wis. Stat. §§ 66.405-.425 (1959). 
™* Hermann v. Lake Mills, 275 Wis. 537, 82 N.W.2d 167 (1957). 


% Letter From Robert D. Sundby, former Legal Counsel to the League of Wis- 
consin Municipalities, to Richard W. Cutler, December 5, 1960. 
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unconstitutional authorizations of public funds for a private pur- 
pose.** 
C. Tax Assessment Policies Favorable to Industry 


Most state constitutions provide that all property shall be assessed 
at market value. This restriction seems to be a dead letter, except 
perhaps in New Jersey.’® Local assessment practices generally give 
rise to substantial discrepancies between different classes of property, 
such as industrial, commercial and residential real estate. Variations 
respecting personal property are even more widespread. Industrially 
owned personal property in Wisconsin is assessed and taxed in most 
larger cities, but is often overlooked in some smaller ones. Personal 
property in residences is generally not assessed, although livestock 
on farms is assessed. Rising budgets have caused some municipali- 
ties to assess industrial real and personal property at a higher per- 
centage of market value than commercial or residential real estate.** 
Such discrimination, if provable in court, is illegal but seldom at- 
tacked by local industry. Instead, they limit expansion there and 
build new plants elsewhere. 

Newer tax hungry states and municipalities in the South often 
give tax freezes for a time. Such direct tax freezes are illegal in 
Wisconsin, though some Wisconsin communities deliberately under- 
assess industry in order to attract it to locate there. Countywide 
assessment and better state supervision of assessment would do away 
with such unfair and illegal competition for industry, and has been 
proposed by the Metropolitan Study Commission.1’ 

Indirect tax relief to encourage industry is available in connection 
with urban redevelopment. A municipality may by statute freeze 
for thirty years the assessment on blighted land if the owner submits 
a municipally approved plan for redevelopment of over 100,000 
square feet of space.** Such a tax freeze can involve a powerful 
inducement to redevelopment, but the high cost of land acquisition 





“4 Newberry v. City of Andalusia, 257 Ala. 49, 57 So. 2d 629 (1952); Poole v. 
City of Kankakee, 406 Ill. 521, 94 N.E.2d 416 (1950); Faulconer v. City of Dan- 
ville, 313 Ky. 468, 232 S.W.2d 80 (1950); Meg of Deming v. Hosdreg Co., 62 
N.M. 18, 303 P.2d 920 (1956); Holly v. City of Elizabethton, 193 Tenn. 46, 241 
$.W.2d 1001 (1951). Statutes authorizing municipal industrial bonds were held 
unconstitutional in Village of Moyie Bo v. Aurora Mfg. Co., 353 P.2d 767 
(Idaho 1960); State v. City of York, 164 Neb. 228, 82 N.W.2d 269 (1957). 

4 City of Newark v. West Milford Twp., 9 N.J. 295, 88 A.2d 211 (1952). 

a rt of Revenue Sources and Distribution Committee, Metropolitan Study 
Commission for Milwaukee County on Property Taxation in Milwaukee County, 
Apr. 28, 1958, p. 18. 

" Ibid. 


8 Wis. Star. § 66.406 (3) (c) (1959). 
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is likely to limit the use of the statute to commercial purposes. 
Today, industry prefers much larger tracts which can only be assem- 
bled inexpensively in the newer, vacant, and therefore, unblighted 
sections of metropolitan areas. 

Municipalities may lawfully favor industry within limits by their 
policy in assessing for special improvements, such as sewer and water, 
which are extended to the industrial area. By statute, such assess- 
ments are to be based on the “benefit” conferred on the property by 
the improvement.’ How benefit is measured is the bane of munici- 
pal engineers and attorneys; much discretion is allowed by the 
courts. Most municipalities assess sewer and water against abutting 
property at so many dollars a lineal foot. A few by accident or 
design apply the same policy to industry. Others, like Wauwatosa, 
charge twice as much per foot for industry as for residence on the 
theory that industrial users get more benefit. The effect is to dis- 
tribute a larger proportion of the cost of improvements to industry 
than would otherwise be the case. Either method would probably 
be upheld by a court. 


D. Comprehensive Planning to Develop Municipal 
Services Required by Industry 


The driest flattest piece of land in the metropolitan area is of no 
attraction to industry without good highway access and, in most 
cases, sanitary sewers. It is perfectly lawful for local bodies to favor 
industry by giving a higher priority to resurfacing roads and extend- 
ing sewer and water systems in industrial districts, but this dis- 
cretionary power is often overlooked. 


V. OrpINANCES TO AssURE THAT RESIDENTIAL DEVELOPMENT 
Consists OF LARGER HOMES ON LARGER Lots 


There are various methods for trying to control the size and 
attractiveness of new homes and the lots on which they stand. The 
five most common are discussed in the following sections. 


A. Zoning for Large Minimum Lot Sizes 


Governing bodies of municipalities probably turn most often 
to large minimum lot sizes as their choice of methods for controlling 
residential growth. They assume that an increase in the required 
minimum lot size will accomplish one or more of four specific objec- 
tives: (1) larger homes having a higher tax value per capita; (2) 
more attractive setting with green lawns and open space; (3) slower 





* Wis. STAT. § 66.60(1)(b) (1959). 
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development of the community; and (4) maintenance of the estab- 
lished, or thought to be established, superior values of the commu- 
nity against depreciation by the type of resident who would be 
attracted to a less expensive home. Any legislation believed to 
accomplish so many fairly basic objectives could be very popular 
with existing residents. Such popularity not only accounts for the 
increasing use of such zoning as the chief technique for controlling 
growth, but also helps explain the widespread court decisions 
upholding such zoning. 

The constitutionality of large minimum lot size requirements 
has been upheld in at least eleven states,?° but was struck down 
in Michigan.** Such ordinances have been increasingly under court 
attack in recent years because of the growing scarcity of land suit- 
able for residential development in metropolitan areas and the 
substantial increase in market value brought about by decreasing 
any minimum lot restriction. Indeed, some lower courts have in 
recent years declared such ordinances invalid on the ground that 
they exceeded the reasonable limits of the police power, which 
justifies limiting private property rights in accordance with the 
need of land use planning for the good of the entire community.” 
Generally, appellate courts have reversed these decisions and ad- 
hered to a concept of an almost unlimited zoning power.”* 

The author does not believe that the courts in the next ten 
years will as consistently uphold minimum lot size requirements. 
There are several reasons. First, the increasing scarcity of land will 
increase the price differential per acre between small and large lots. 
Such differential will lead to more litigation in which the land- 
owner inevitably will become more thorough in his search for facts, 
planning principles, and law by which he can persuade a court 
that the restrictions in his case exceed what is reasonable. Second, 
the effectiveness of large minimum lot zoning in attracting better 
homes and making the community more attractive is greatly exag- 
gerated.** Much land is simply not attractive to that small propor- 





*® VILLANOVA UNIV., ZONING FOR MINIMUM Lor AREA 23 (1959). The most not- 
able ¢ inion was that of Vanderbilt, CJ. in Fischer v. Township of Bedmin- 
ster, 11 N.J. 194, 93 A.2d $78 (1952), which upheld five acre minimum zoning 
in a rural area. 

* Federation of Livonia Civic Ass’ns, Inc. v. Lewis, 350 Mich. 210, 86 N.W.2d 
161 (1957); Ritenour v. Dearborn Twp., 326 Mich. 242, 40 N.W.2d 137 (1949). 

“Senior v. Zoning Comm'n, 146 Conn. 531, 158 A.2d 415 (1959); Levitt v. 

ted Vi of Sands Point, 6 A a 2d 701, 174 YS2d 283 
358, aff'd, 6 N.Y.2d 269, 160 N.E.2d 501 195 

* Ibid 

“The Effects of Large Lot Size on Residential ee Technical Bull. 
$2, Urban Land Institute (1958). 
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tion of the population possessing the income and desire to build 
larger than average homes and maintain the grounds attractively. 
Such zoning in the wrong place tends, in the words of one Chicago 
planner, to lead to “rural slums.”?5 When the myth of the effective- 
ness of large lot zoning in accomplishing some of its supporters’ 
objectives becomes more widely recognized, and when the dis- 
advantages to the community in increased per capita cost for sewer, 
road and water systems are appreciated, inevitably counterforces 
will come into play. For example, “cluster” type permissive resi- 
dential development** is a new idea which demonstrates a way by 
which a community can stabilize land density, acquire and preserve 
open spaces for the future, and yet lower the minimum lot size 
appreciably and with it the cost per capita of sewer, road and water. 
The compromise cluster type development will be evidence before 
the courts that open space and aesthetics can be obtained by meth- 
ods other than large minimum lot zoning. Of course, only expe- 
rience will tell whether the cluster type development will live up to 
its proponents’ claims and thereby afford an argument for more 
judicial restraint in upholding large lot zoning when not warranted. 


B. Zoning for Homes of a Specified Minimum Size 


Although there have been relatively few contested cases, most 
decisions have upheld zoning requirements that require houses to 
have a minimum square foot area or cubic footage.” However, 
many existing requirements are stricter than those upheld by the 
courts. Whether valid or not, they are 100 percent effective in con- 
trolling the size of homes. 





* Carl Gardner, speaking of Oak Creek, Wis., a new municipality near Mil- 
waukee, The Milwaukee Journal, August 7, 1958, § 1, p. 12, col. 3. 

™ The “cluster” or “planned residential” development allows the developer to 
divide a large tract into the same number of homesites as would be permitted 
under existing zoning, but the lot sizes may be ae ro smaller than previ- 
ously requi In return, the developer agrees to icate or reserve for public 
use or use by the subdivision the o space gained by the decrease in lot sizes. 
See Goldston & Scheuer, Zoning of Planned Residential Developments, 73 Harv. 
L. Rev. 241 (1959), and the ion infra at 398. 

™ Thompson v. City of Carrollton, 211 S.W.2d 970 (Tex. Civ. APP. 1 
(minimum floor area 900 square feet); Dundee Realty Co. v. City of Omaha, 
144 Neb. 448, 13 N.W.2d 634 (1944) (sliding scale ordinance within discretion 
of municipality); Flower Hill Bldg. Corp. v. Village of Flower Hill, 100 N.YS.2d 
903 (Sup. Ct. pass (1800 square feet restriction within statutory discretion of 
village); Lionshead Lake, Inc. v. Township of Wayne, 10 N.J. 165, 89 A.2d 
693 (1952) (ordinance applying throughout township provided for living floor 
space of: 768 square feet one story dwellings; 1000 square feet for two story 


wellings with attached garage: and 1200 square feet for two story dwel with- 
om, sated garage). Contra, 
(1954). 


Medinger Appeal, 377 Pa. 217, 104 . 118 
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The earlier cases reasoned that minimum house size requirements 
for the purpose of avoiding excessive crowding were justified under 
the police power as measures for the protection of public health and 
welfare. However, the courts do not discuss the obvious fact that 
crowding will not necessarily be avoided by these requirements 
because families vary in size.** 

Probably, courts increasingly consider, even inarticulately, that 
minimum house and lot size are interrelated and that both are jus- 
tified by a reasonable relationship to aesthetic values such as pro- 
tecting community appearance. Often the underlying aim may be 
the exclusion of smaller houses because they (1) contribute less per 
capita to the tax base than larger ones; (2) are today often less 
attractive in appearance and less well maintained; and (3) are occu- 
pied by low income families who are believed by existing residents 
to detract from the community in many ways,”* including an even- 
tual lowering of the quality of instruction in the public schools. 
Preserving the tax base and aesthetics are probably valid objectives 
within limits. However, it is doubtful whether exclusion of low 
income families for social reasons would be considered by courts as 
within either the constitutional power of the legislature or the 
spirit of the zoning power which the legislature conferred on local 
municipalities. Yet, minimum house size restrictions can be viewed 
by the courts as being aimed at the more palatable standards of 
preserving the tax base and aesthetics. 

The frequent use of sliding scale requirements, which require a 
larger house on larger size lots, demonstrates that the underlying 
motive behind the larger minimums cannot be prevention of over- 
crowding. As the Pennsylvania court said in Appeal of Medinger,®° 
the protection of health would justify only one uniform minimum 
requirement. However, the majority of the courts view the sliding 
scale requirement as being justified by the protection of property 
values and community appearance.*! 


C. Strict Building Codes 


Building codes often require the use of materials which make 
homes more expensive than the reasonable use of modern building 





*® See Haar, Township of Wayne: Zoning for Whom?—In Brief Reply, 67 
Harv. L. Rev. 986, 987 (1954), in which the author favors drafting the minimum 
house size in terms of occupancy. 

* Builders sometimes characterize these ordinances as being motivated by 
“snob appeal.” The Milwaukee Journal, Dec. 6, 1960, § 1, p. 28, col. 1. 
= Medinger Appeal, supra note 27. 

®™ See discussion at note 27 supra. 
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methods would require. Often the codes are simply rendered obso- 
lete by changes in materials and methods. Sometimes, however, they 
are deliberately used so as to bar prefabricated houses, or avoid the 
unsightly appearance of concrete exteriors. Just how far an ordi- 
nance can legally go in increasing the cost of houses for exclusionary 
or aesthetic reasons is difficult to say. A Wisconsin circuit court has 
upheld as reasonable, the requirement in a building code that the 
exterior of all dwellings be surfaced in natural stone, brick, wood, 
or stucco, and that concrete walls be veneered in masonry materials 
or stucco. The aim was to prohibit concrete block surfaces.** 


D. Requirement of a Garage on Every Lot 


Municipalities sometimes specify in the zoning ordinance that a 
garage be built with every house, or that no more than one car be 
regularly parked on a residential lot outside of a garage. Such ordi- 
nances are probably right on the borderline of legality. It is doubt- 
ful that there is a reasonable relationship between garages and car 
thefts, but there might be some reasonable relationship with aes- 
thetics and the effect on neighboring property values. Sub silentio, 
such restrictions are also intended to inhibit the low cost developer 
and low income family. 


E. Aesthetic Control Over the Design and Layout 
of New Residences 


The quintessence of case by case regulation of the appearance of 
new residences is the nationally famous Fox Point ordinance which 
was upheld in 1955, and has since been widely copied in other 
Wisconsin municipalities.** The Fox Point provision was not in 
the zoning ordinance, as has been widely believed, though it might 
logically have been. The ordinance provided that the architec- 
tural design and layout of all new structures would be submitted 
to a building board for approval. That board, presently consisting 
of four architects and one layman, would reject the application for 
a building permit if the exterior architectural appeal or layout was 
such as to cause a substantial depreciation in the property values 
of said neighborhood. 

There is very real practical limitation on the legal power to con- 
trol design by this device. If a large enough fraction of the general 





™ State ex rel. Shelstad v. City of Brookfield, Circuit Court, Waukesha county, 
Wis., Sept. 19, 1956. 

State ex rel. Saveland Park Holding Co. v. Weiland, supra note 6. 

Id. at 271, 69 N.W. 2d at 223. 
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public is not offended by what others regard as ugly design, the 
market value of neighboring properties remains unaffected. Public 
taste is actually the legally determining factor and it is not synony- 
mous with superior taste. For that reason, and many others, the 
ordinance has been difficult to administer. Legislating taste has 
often been said to be impossible and even this ingenious case by 
case experiment does not seem to have been as effective as the resi- 
dents of Fox Point (including myself) would desire. The Fox Point 
decision has been cited elsewhere,** but no similar ordinance has 
been reviewed by the appellate court of any other state.** 


VI. OrpINANCES REQUIRING NEW RESIDENTIAL CONSTRUCTION TO 
CONTRIBUTE A LARGER SHARE OF THE Cost OF PUBLIC 
IMPROVEMENTS WHICH ARE MADE NECESSARY 
BY THE CONSTRUCTION 


Rapid residential development creates the need for substantial 
public improvements both immediately and later. The need also 
occurs both “on site,” that is, within the new subdivision itself, and 
“off site,” or some distance away from the actual development. The 
statutes in most states permit at least the cost of on site improve- 
ments to be charged either to the developer, the new homeowners 
(through benefit assessments), or to the entire community. How- 
ever, the general practice in an area of rapid growth is to insist that 
an increasingly higher proportion of both on site and off site costs 
be borne by the developer, and in turn passed on to the new home 
buyer for whom such improvements are created. Rapidly growing 
municipalities also learn through experience that it is cheaper and 
less troublesome if the city requires all or most of the improvements 
to be installed at the time of development rather than ripping up 
the streets every few years to install yet another utility. The legality 
of the various methods for requiring the developer to pay for the 
public improvements serving his land depends not only on the rea- 
sonableness of the quality of the required improvements and the 
degree of its use by future inhabitants of the developer's land, but 
also on the form which the ordinance takes. Because form is impor- 
tant in determining validity, the alternative methods will be dis- 





* Opinion of the Justices to the Senate, 333 Mass. 773, 128 N.E. 2d 557 oo 
Pierro v. Baxendale, 20 + 17, 118 A.2d 401 (1955); Best v. Zoning Bd 
Adjustment, 393 Pa. 106, 141 A.2d 606 (1958). 


* New Jersey invalidated an ordinance prohibiting flat roof dwellings and any 
architectural style not in conformity with “Earl Me ogy on the grounds 
that the regulation was arbitrary. See Hankins v. gh of Rockleigh, 55 N.J. 
Super. 132, 150 A.2d 63 (1959). 
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cussed according to the form which they take. There are four major 
forms of control: 

(A) subdivision control ordinances requiring improvements 
clearly on site in nature; 

(B) subdivision control ordinances requiring dedication of land 
for parks and public spaces which conceivably serve both 
residents of the subdivision (on site) and other persons as 
well (off site); 

(C) ordinances requiring payment in cash toward cost of parks, 
school sites, storm sewers, etc., which often are partly off 
site and partly on site in nature; and 

(D) negotiated dedications of land or payments in cash as a 
condition to plat approval, but not in conformity with any 
requirements which are written into the subdivision con- 
trol ordinance. 


A. Subdivision Control Ordinances Requiring the Developer to 
Install at His Expense Public Improvements 
Which Are in the Street or On Site 


Statutes in most states permit municipalities to require developers 
to install prescribed public improvements as a condition for the 
approval of the plat of his subdivision.** A survey of 95 rapidly 
growing municipalities in 16 counties in the three state New York 
region in 1952 disclosed that a majority required the developer to 
pay the entire expense for installing streets, curb and gutter, side- 
walks, water mains, sanitary sewers, and storm water drains. But 
the municipalities in a majority of the cases paid for fire hydrants, 
street lights, street signs, and street trees.** 

In the metropolitan Milwaukee area, the number of municipali- 
ties requiring the developer to install or pay for an ever longer list 
of public improvements increases each year. Such ordinances 
sharply increase the initial cost of home ownership in new sub- 
divisions by charging now for public improvements which would 
otherwise be built later and generally assessed against the home- 
owners. The adoption of strict requirements for the installation 
of improvements by the developer can as much as double the cost 
of improved lots and thereby indirectly slow down growth, espe- 





* Wis. Stat. § 236.13 (2) (1959): AES aed ree wee cate ly 
ter 
svene of sects, alley, sidewslhs and oe ways, street lighting or other 
facilities designed by the governing body. . 
* Regional Plan Bull. No. 79, March 1952, Regional Planning Association, 
Inc., New York, New York. 
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cially in less attractive land.** In some cases, the ordinances are 
deliberately made unreasonably severe in order to discourage resi- 
dential development.‘ 

There is little direct authority regarding the validity of such 
requirements.** Probably, they are accepted as valid when the 
number and quality of improvements appear reasonable in the light 
of soil conditions, terrain, zoning, the level of services provided by 
the community, and the character of previous development in the 
community. Where the requirements are excessive in relation to 
these other factors, and they sometimes are, the author believes the 
regulations to be capricious and illegal. Even though the statutes 
permit the municipality to require developers to install improve- 
ments at their expense, the courts should and probably would hold 
that the statute implies that improvements must have some reason- 
able relationship to the community needs.*? Thus, paved streets, 
curb and gutter, and sidewalks would be reasonably needed to serve 
small lots, but would not in many cases be needed for lots an acre 
or more in size. In fact, some courts might consider either the 
improvement requirements or the large lot zoning requirements to 
exceed the extreme reach of the police power where the two 
requirements together unreasonably prevented the sale and develop- 
ment of land. These requirements are seldom challenged in court, 
probably because of the cost of assembling the comprehensive proof 
necessary to prove unreasonableness. However, legislatures are 
being asked increasingly to transfer the power to zone or control 
subdivisions from the local municipality to the county, region or 
state. Thus far, the legislatures have only rarely heeded these 
requests, but that situation may change in the 1960's if the arbi- 
trary use of these great twin powers of local municipalities should 
increase. 


B. Subdivision Control Ordinances Requiring Dedication 
of Land for Parks and Public Spaces 


Decisions on the legality of required dedications or reservations 





* The highest rate of development in the New York region took aoe in Nas- 
sau county, Long Island, which had very demanding requirements. This appears 
to refute the notion that strict lations will invariably prevent community 
growth. Regional Plan Bull. No. 79, id. at 2. 

hty = meseting the Timing of Urban Development, 20 Law & ConTEMP. 
Pros. (1955) 


“ Brous v. Smith, 304 N.Y. 164, 106 N.E.2d 503. (1952); Lake Intervale Homes, 
Inc. v. Township of Parsippany-Troy Hills, 28 N.J. 423, 147 A.2d 28 (1958). 

“For one of the best and most beg chr bg subdivision control ordinances, 
see the one adopted in Santa Clara, California, in American gg 7 Ag Planning 
Officials, Planning Advisory Service Special Report, December, 1959. 
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of land for parks and other public uses other than streets, are as 
scarce and confusing as are the statistics concerning the prevalence 
of such ordinances throughout the country. New York** has upheld 
compulsory dedication requirements as legal, but decisions in other 
states upholding dedication have done so on the rationale that the 
particular dedication was voluntary and would have probably been 
illegal if compulsory. Decisions in one state are not too helpful 
in another state because each decision turns on the text of the 
enabling act and the state judicial policy toward the usual constitu- 
tional provision prohibiting the taking of property without just 
compensation, as well as the text of the particular ordinance and 
the relative need for parks or other public sites in the particular 
municipality.*® 

The Wisconsin enabling statute is more liberal than many and 
appears to authorize the required dedication of land for public 
sites.** Section 236.13 (2)(b) of the Wisconsin statutes permits: 

[A]ny city or village . . . [to] require . . . [as a condition for 

plat approval] that designated facilities shall have been pre- 

viously included without cost to the municipality . . . such 
as streets . . . sidewalks . . . street lighting and other facili- 

ties designated by the governing body... . 

Also, section 236.45 (2) delegates the power to enact subdivision 
control ordinances to carry out the legislative intent of chapter 
236. Such intent is specified in section 236.45 (1) as including pro- 
visions intended “to facilitate adequate provision for transporta- 
tion, water, sewerage, schools, parks, playgrounds and other public 
requirements.” (Emphasis supplied.) Probably, but less certainly, 
these statutory provisions impliedly authorize the charging of fees 
in lieu of land dedication. These fees would be used for schools, 
parks, and other public purposes necessarily related to the develop- 
ment in question. 

However, even if some dedications of land or levying of fees in 
lieu of land would come within the scope of the Wisconsin statutes, 
there is always the question whether the particular ordinance repre- 
sents a reasonable exercise of the police power and is thereby consti- 





“In re Lake Secor Dev. Co., 141 Misc. 913, 252 N.Y.S. 809 (Sup. Ct. 1931) 
aff'd mem., 235 App. Div. 627, 255 N.YS. 853 (1932). 

“ Fortson Inv. Co. v. Oklahoma City, 179 Okla. 473, 66 P.2d 96 (1937); Maisen 
v. Maxey, 233 S.W.2d 309 (Tex. Civ. App. 1950). 

“See Reps, Control of Land Subdivisions by ney pe Planning Boards, 40 
Cornet L.Q. 258 (1955), for a comprehensive survey of the decisions. 


“Legal Opinion by Robert D. Sundby, former Counsel to the League 
of Wisconsin Municipalities, Information Bull., Jan. 8, 1959. 
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tutional. Many ordinances now in existence probably are not con- 
stitutional. 

The constitutional issue in Wisconsin and elsewhere is this: Is 
compulsory dedication of land an unconstitutional “taking without 
just compensation” or is it, in the light of the facts of each case, a 
reasonable exercise of the police power incidental to the owner's 
request for authority to dedicate future public streets and thereby 
open up his land for sale? Courts have long held that compulsory 
dedication of land for streets was not a taking without just compen- 
sation because the landowner 


. is seeking to acquire the advantages of lot subdivision 
and upon him rests the duty of compliance with reasonable 
conditions for design, dedication, improvement and restrictive 
use of the land so as to conform to the safety and general welfare 
of the lot owners in the subdivision and of the public.‘* 

The reasoning which applies to streets would logically apply to 
parks and other public sites so long as there is a reasonable rela- 
tionship between the quantity and location of land to be dedicated 
without compensation, and the use of such land by the future in- 
habitants of the subdivision. The New York court has classified 
dedication for park purposes with dedication for streets.** But the 
generally more conservative Pennsylvania court has considered 
parks to be less necessary than streets and, therefore, not subject to 
the same requirements for dedication or reservation. 


Assuming the validity of a properly drafted requirement for 
dedicating lands for parks and other public purposes, just how is 
such an ordinance drafted? In theory, the most scientific way to 
relate the quantity of land to be dedicated to the need for the use 
of such land would be to require a land use analysis of the particular 
needs of each subdivision relating to parks, school facilities, storm 
water drainage, etc. Such a flexible provision is expensive, time 
consuming, and subject to abuse by overzealous or uninformed 
officials. Much more common is the arbitrary requirement that 
some definite percentage, such as 5 or 10 percent, of the land area 
be dedicated for such purposes.*° Such arbitrary provisions do not 
necessarily coincide with the needs of the particular subdivision in 
two respects. First, the density of use varies in direct proportion to 

“ Ayres v. City Council of Los Angeles, 34 Cal. 2d $1, 42, 207 P.2d 1,7 (1949), 
and cases cited therein. 

“In re Lake Secor Dev. Co., supra note 43. 

“ Miller v. City of Beaver Falls, 368 Pa. 189, 193, 198, 82 A.2d 34, 36, 38 (1951). 


See Dedication for Public Sites and Open Spaces, League of Wisconsin Mu- 
nicipalities Information Bull., Oct. 3, 1956. 
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the need for land for public purposes. The more inhabitants per 
acre, the larger percentage of total area needed for parks, schools, 
and lift stations. Second, not every subdivision contains a suitable 
site for any public facility. Usually, land for a park or school or 
other public site will serve several new subdivisions. 

It is most unscientific to take a flat percentage of each subdivi- 
sion for public land. It would be far more logical to require, as 
is being done more and more, a cash contribution which would be 
designed to defray that part of the cost of the public sites required 
to serve the particular subdivision. For this reason, it is probable 
that some courts will strike down the flat percentage requirement 
as too arbitrary a method for measuring the land needed for public 
sites for the inhabitants of the subdivision.*: On the other hand, 
courts might uphold the flat percentage requirement on the same 
basis as they have upheld the validity of assessing the benefits from 
sewer and water systems in terms of so many dollars for each and 
every lineal foot. The front foot assessment and the flat percentage 
of land area method are both very simple and popular methods for 
computing a highly flexible and complex relationship between a 
public improvement and the relative benefit which a particular 
parcel of land derives from it. 

An ordinance which avoids in large part the weaknesses of the 
flat percentage of area approach is one which: (1) requires a specific 
amount of land, or its cash equivalent, to be dedicated for each 
homesite, the percentage being based on a professional survey of 
the needs of the particular community; (2) allows a developer to 
ask for a specific determination as to his property by the planning 
board, which would have the power to vary the ratio of land re- 
quired according to the needs of the particular subdivision as 
determined after investigation and hearing; and (3) requires a 
developer to dedicate the required number of acres if the city’s 
master plan shows a site of that size or larger within his proposed 
subdivision, otherwise to dedicate the cash equivalent of such land 
to the city.*? 


C. Payment in Cash Toward Cost of Parks, Public Sites, 
School Sites, etc. 


Land use planners and developers agree that the dedication of a 





= Pen wong bd has done so, but Mr. Dennis O’Harrow, Executive Director of 

the A of Planning Officials, believes that compulsory dedication 

will be upheld by the by - Ae courts in next decade. Municipal Law Service Letter, 
Bar Association, Jan. 1960, p. 7. 

@Such an ordinance was adopted by the city of Brookfield, Wisconsin, in 1959. 
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sum of money reasonably calculated to defray the cost of the sub- 
division’s proportionate share of public sites required to serve the 
subdivision, is more satisfactory than requiring the dedication of 
land in each subdivision. The latter leads to a hodgepodge of 
municipal holdings many of which are too small or wrongly situated 
for the purpose which they were intended to serve. However, both 
the legislatures and the courts have thus far been more willing to 
accept the idea of dedicating land worth x dollars than of donating 
x dollars.** Perhaps dedicating land for parks seems more akin to 
dedicating land for streets. 

However, when the matter is more clearly presented to legislatures 
and courts, it appears inevitable that the levying of fees will be 
upheld, if fairly done. The New York Legislature, in 1959, expressly 
authorized towns to require as a condition for plat approval a 
payment to the town of an amount to be determined by the town 
board for neighborhood park, playground, or recreation pur- 
poses. However, the statue was drawn too broadly and was declared 
unconstitutional on January 20, 1961.% Until such clarifying 
legislation and court decisions take place, compulsory donation by 
so many dollars an acre or lot stands less chance of being upheld 
in Wisconsin and elsewhere than the dedication of land for such 
purposes. This is especially true where the draftsman attempts to 
anticipate history by providing, as in the case of the village of 
Menomonee Falls, Wisconsin, that a percentage of the fees be turned 
over to the local school districts for school purposes.** The larger 
the fees and the less clear the relationship between the subdivision’s 
inhabitants and the purposes for which the fees will be used, the 
more likely that a court will characterize the collection of fees as an 
unlawful fund raising or taxing device. 





™ Kelber v. City of Upland, 155 Cal. App. 2d 631, 318 P.2d 561 (1957). 

*Gulest Associates, Inc. v. Town of Newburgh, No. 696, Orange Co. Sup. 
Ct., N.Y., Jan., 1960, declared New York Town w § 277 unconstitutional on 
two grounds: (1) the statute itted the funds paid by by a developer to be 
used for parks and recreational facilities anywhere in the town and thus com- 
Lowe the developer to pay more than his share toward such facilities; and 
(2) the lack of legislative standards to guide the town board in estab- 
lishing and ing the monies collected in lieu of land. Corrective legislation 
will be introduced in the New York Legislature. Letter From Hugh R. Pomeroy, 

Commissioner of Planning, Westchester county, N.Y., to all towns in Westchester 
county, N.Y., Feb. 1, 1961. 

Counsel for the e of Wisconsin an considered such ordi- 
nances probably unconstitutional. Legal Opinion by Robert D. Sundby, su: 
note 42. In the author’s opinion, clarifying oreo or an imaginative and 
well-documented presentation to the court ma Hon ing reasons for fees in- 
stead of land would probably persuade a court that the 4 fee approach can, if 
fairly applied, be constitutional. 
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D. Negotiated Dedication of Land or Payments in Cash 
as a Condition of Plat Approval but Not 
as Part of an Ordinance 


In many municipalities, the governing bodies seek to mete out 
what they consider rough justice by asking developers, as a condi- 
tion to plat approval, to make concessions which are not required 
by any written ordinance. Concessions vary from contributing 
$100,000 toward a school building, to deed restrictions guaranteeing 
houses of a size larger than required by the zoning ordinance. The 
lack of written standards as a guide to platting requirements leaves 
the door open to discrimination and abuse. For this reason, section 
236.13 (3) of the Wisconsin statutes expressly provides that no mu- 
nicipality “shall condition approval upon compliance with, or base 
an objection upon, any requirement other than... .” a zoning, 
subdivision control, official map, or other relevant ordinance. 
Requiring concessions in accordance with the vague discretionary 
powers of the governing body would in most cases violate due 
process, and since the enactment of section 236.13 (3)5* would violate 
the statute as well.** Some subdivision control ordinances adopted 
since the enactment of section 236.13 (3) attempt to give to the 
governing body wide latitude to exact concessions. Where too 
broad, the ordinances probably violate the statute and the due 
process requirement that legislative power cannot be delegated, 
but must be set forth in standards sufficiently definite to permit 
reasonable ascertainment by landowner and administrator alike.** 


VII. Poxicres SEEKING TO CHANNEL RESIDENTIAL GROWTH So THAT 
It Is (A) SLowED Down or (B) LocaTED More LOGICALLY IN 
TERMS OF THE EXPENSE AND FEASIBILITY OF PROVIDING 
COMMUNITY SERVICES, EsPECIALLY SEWER AND WATER 


Naturally, all of the types of ordinances,®® which require devel- 
opers to contribute or underwrite a large share of the cost of capital 
improvements, can have the indirect effect of slowing residential 
development. Other types of ordinances, however, have been aimed 
directly at slowing residential growth. They seek that result in a 
variety of ways. Some attempt to limit the issuance of building 





Wis. Laws 1959, ch. 570. 

® See Editorial in Zoning Bulletin No. 93, Sept. 1959, Regional Plan Associ- 
ation, Inc., New York, N.Y., attacking the concept of rezoning by contract with 
property owners. : 

"Smith v. City of Brookfield, 272 Wis. 1, 74 N.W.2d 770 (1956); Town of 
Caledonia v. Racine Limestone Co., Inc., 266 Wis. 475, 63 N.W.2d 697 (1954). 

™See Part IV, supra at 374. 
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permits, some purchase land so as to take it off the market, others 
juggle taxes so as to lighten the load on vacant land, many try to 
zone against too many homes per block, and still others choke devel- 
opment by stringent requirements for subdividing land. The variety 
of attempts to channel or throttle growth is virtually endless, but 
the following fourteen examples are fairly representative of the 
major techniques, and the principles by which their legality will 
be determined. 


A. Control by Limiting the Number of Building Permits 
1. By a Quantitative Quota 


The town of New Castle in Westchester county, New York, 
adopted an ordinance in 1956 which limited the number of building 
permits to a sliding mathematical formula. The New York Supreme 
Court, in Albrecht Realty v. Town of New Castle,°° invalidated 
the ordinance on the dual grounds that the New York statute did 
not authorize “a direct regulation of the rate of growth,’*! and 
that the ordinance violated the constitutional prohibition against 
taking property without just compensation. The opinion noted 
that any statutory delegation of power to control growth would be 
incidental to regulations made in accordance with a comprehensive 
plan. The court found nothing in the record to connect the flat 
regulation with a comprehensive plan, and added that the record 
showed no emergency demanding the exercise of the constitutional 
police power so as to limit building permits. Most courts probably 
would concur with the New York court in this result. 


2. By Imposing a Large Fee for Building Permits 


Any attempt to levy unusually large fees for building permits 
will generally be viewed by the courts as an unauthorized effort to 
raise general revenues in the guise of the valid collection of fees to 
defray the approximate cost of administering the issuance of build- 
ing permits. In 1959 a proposed $500 building permit fee in a 
Waukesha county village was declared invalid on that ground by 
counsel to the League of Wisconsin Municipalities. 


3. By Imposing a Moratorium on the Issuance of Building Permits 


Courts sometimes uphold a moratorium on the issuance of build- 





© Albrecht Realty Co. v. Town of New Castle, 8 Misc. 2d 255, 167 N.Y.S.2d 
843 (1957). 
“ Id. at 256, 167 N.YS.2d at 844. 
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ing permits where undertaken during the drafting of a zoning 
ordinance.* 


B. Controls by Buying up Property 
1. By the Purchase of Land in Fee Simple 


Although seldom invoked, a very direct method of controlling 
residential growth is for the municipality to buy up vacant land 
and remove it for a time from the reach of developers. The interest 
on public funds borrowed for this purpose would often be less than 
the increase in public expense caused by the deficit between public 
revenue and public expense which accrue from new residential 
development. The validity of such purchases depends upon whether 
the policy is considered to further a public purpose. In Wisconsin 
and elsewhere, municipalities are held to be limited by implication 
to functions which are public in nature, but the judicial tolerance 
of public purpose has noticeably broadened in recent years.** Thus, 
purchase programs should be legal if adopted pursuant to a well 
conceived comprehensive plan for the community. 


2. By the Purchase of Development Rights 


A relatively new idea, thought to have originated in California, 
is for the municipality to purchase only the development rights to 
the land. Such a purchase accomplishes several results: (1) it pre- 
vents development of the land; (2) saves part of the expense of 
complete purchase; (3) leaves the farmer or other owner in pos- 
session and free to continue the previous use of the open land; and 
(4) legally justifies assessing and taxing the owner at less than would 
be the case if he retained the right to develop his land. Apparently, 
many persons consider that the purchase of development rights 
will be furthered legally and politically by the adoption of enabling 
legislation. Such purchases are usually found only after enabling 
legislation has been adopted. However, the purchase of develop- 
ment rights would appear valid so long as undertaken pursuant to 
a reasonable comprehensive plan, and not chaotically or for the 
personal gain of political friends. 





® Miller v. Board of Pub. Works, 195 Cal. 477, 234 Pac. 381 (1925). See Annot., 
136 A.L.R. 844 (1942). Contra, Matter of Tappan Zee Bldg., Inc., Sup. Ct., Win- 
chester county, N.Y., N.Y.L.J., Apr. 30, 1959. 

See Mills, The Public Pu Doctrine in Wisconsin, 1957 Wis. L. Rev. 40, 
282; State ex rel. Evjue v. Sey , 9 Wis.2d 274, 101 N.W.2d 118 (1960); and 
Note, 12 Stan. L. Rev. 638 (1960). 

“ Of course, state governments, as distinguished from municipalities, have for 
a long time used the easement device to protect scenic vistas or the banks of 
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C. Lower Assessment for Farm or Vacant Land 


Rising taxes against vacant or farm land naturally stimulates the 
owner's decision to sell. In a predominantly residential community, 
each sale of vacant land to a developer further increases the spiral 
of rising demands for schools and services followed in turn by rising 
taxes. Many communities soon learn that development and taxes 
can both be controlled somewhat if tax assessments on vacant land 
are kept low. Most state constitutions explicitly require that all 
real estate, whether improved or unimproved, be assessed at market 
value. However, in actual practice vacant lands are often assessed 
as low as 25 percent of the level of assessment applied to improved 
property. Although illegal, the discrimination is seldom attacked. 
Sometimes the underassessment is caused by the steady appreciation 
in real estate values and a long time lag in the local assessor’s re- 
assessment of real estate. Often, the discrimination is deliberately 
undertaken in order to assist cash-poor owners of vacant land in 
withstanding the pressure to sell to developers. The legislature has 
authorized discrimination in one limited analogous area, the defer- 
ring for ten years of assessments for special improvements where the 
owner is not required to use the improvements.** Otherwise, the 
installation of city sewers in front of vacant land often forces the 
owner to sell the land in order to pay the front foot special assess- 
ment. 


D. Tax Abatement for Vacant Land 


Methods for legally lowering the assessment on vacant land are 
being discussed more and more. Maryland has recently amended 
its constitution to permit farm land to be assessed in accordance 
with its use rather than its market value. Professor Charles W. 
Elliott of the Harvard School of Architecture introduced a bill in 
the Massachusetts Legislature which would allow owners of vacant 
land to procure a substantial abatement of their taxes, provided: 
(1) the community agreed that the public interest would be served 
by keeping the tract undeveloped; and (2) the owners agreed to pay 
up all the abated taxes if and when he or a successor owner devel- 
opes the land.* 





trout steams from destruction through residential or other development. The 
Wisconsin State Highway Commission has been nee scenic easements 
along the Mississippi River since 1953 and New York State has bought ease- 
ments along trout streams since 1935, both at the low cost of yg pepe 
$650 a mile. The Milwaukee Journal, March 19, 1961, § 2, p. 16, col 

* Wis. STAT. a 66.605 (195) 

® Bill No. 1681 Mass. i Rep. (1958). 
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E. Zoning to Inhibit Development in Special Areas 
or for a Period of Time 


The zoning requirement of a large minimum lot size, discussed 
above, is the best known and most popular method for channelling 
residential growth. However, there are countless other zoning tech- 
niques which are directed toward the same objective. A few are 
discussed in the following sections. 


1. Zoning for Semipublic or Recreational Use 


Golf clubs are frequently driven off land by rising taxes, as assess- 
ment must be according to the market value of the land. Usually, 
the club site would be worth more as a subdivision site than as a 
golf course. To avoid this, golf courses are often illegally, but wisely, 
underassessed; but litigation in the San Francisco region has led to 
a more legal approach to the same result. There, a golf course was 
rezoned for recreational purposes only and the lower assessment 
then justified on the ground that residences were prohibit 


2. Zoning Against Development for a Period of Time 


a. Insincere Zoning of Entire Municipality for Agricultural or 
Large Minimum Lot Size Use. At the first impact of the outward 
urban development, communities often react quite directly, simply, 
or primitively in their desire to check growth. In Waukesha county 
and elsewhere, officials have been known to zone an entire town 
for agricultural use without having any sincere intention of exclud- 
ing commercial or residential use. This was done to enable the 
granting or denying of petitions for commercial or residential zon- 
ing according to the nature of the proposed development and the 
possible effect upon taxes. Spot zoning of the most illogical type 
has resulted and either the original zoning or the pattern of spot 
zoning, or both, might well be considered to be illegal because based 
on no comprehensive plan. However, this type of an indirect freeze 
on development can be defended where it is based on a compre- 
hensive plan, on the ground that the comprehensive plan must 
consider the impact of the tax rate occasioned by excessively rapid 
development.** 





* Actually, many decisions in eminent domain cases hold that market value 
is influenced by the probabi oe Peperda ing would be changed at the own- 
er’s request. See decisions cited in Zoning Bulletin No. 86, Dec. 1957, Regional 

Plan Association Inc., New York, N.Y. However, the California approach is 
more legally sophisticated eo the fairly frequent deliberate underassessment. 

“See American Society of Planning Officials Newsletter, Nov. 1960, p. 4, re 


Holding Zones. 
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b. Zoning in Stages. Clarkstown, New York, has pioneered with 
a more rational approach toward deliberate gradual shifting of 
zoning districts from low density use to higher density use. Clarks- 
town’s ordinance, which has been upheld as valid,®* anticipates that 
some proportion of the land now zoned for 40,000 square foot 
tracts will be rezoned periodically into 22,500 square foot residen- 
tial lots. The objective is to control timing. The ordinance now 
determines the area which in the future will be rezoned for resi- 
dential use, but withholds much of such zoning until a later date. 
In contrast, the more primitive approach would zone the entire 
town for agricultural purposes, without ever studying which area 
should best be rezoned so as to permit development. 


c. Zoning the Urban Services Area. Another bold approach 
toward channelling residential growth is the concept of an urban 
services area such as that employed by Ladisloe Segoe & Associates 
in Oconomowoc and other Wisconsin cities. This approach was 
recently upheld by a lower court in Kentucky. There, planners 
noted that municipal expenses rose on a per capita-per acre basis 
as costly services, such as sewer and water systems, were extended 
either to less suitable terrain or to excessive distances from central 
points. The leapfrog chaotic spacing of subdivisions from one hill- 
side to the next imposed fantastic costs when pollution required the 
extension of sewers across vacant land to isolated subdivisions. To 
solve this problem, Ladisloe Segoe designed an urban service area 
within which future development will be confined. The remainder 
of the community will be zoned against development at least until 
the urban service area has developed to nearly the population which 
the zoning permits it to accommodate. The urban services area is 
the area which planning shows to be most adaptable to the exten- 
sion of streets, sewer, water, and all the municipal services relevant 
to the comprehensive plan. In Provincial Dev. Co. v. Webb," the 
owners of a farm two-thirds of which lay outside the urban services 
area sought to have their land rezoned from agricultural to residen- 
tial use. They contended that the subsequent denial of the rezoning 
was unconstitutional because the action was arbitrary and dimin- 
ished the property value. The court upheld the denial on the 
grounds that it was sustained by a plan for the “coordinated, ad- 
justed, and harmonious development of the . . . county.”" 





® Josephs v. Town Bd., 198 N.Y.S.2d 695 (Sup. Ct. 1960). 
™” Circuit Court, No. 7973, Fayette county, Ky., Oct. 20, 1960. 
™ Ibid. 
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F. Zoning for Cluster Subdivisions or Planned 
Residential Development 


Currently, possibly the most publicized and popular new idea 
for channelling growth is the cluster subdivision or planned resi- 
dential development concept. Under this concept, the zoning ordi- 
nance permits the governing body to approve subdivision plats 
which maintain the density of persons per acre permitted in the 
applicable residential zoning district, but which depart very sub- 
stantially from the usual ordinance’s strict requirements for mini- 
mum lot size. In effect, the developer is permitted to group his lots 
in a cluster, leaving considerable land which can be preserved as 
open space either by outright dedication to the municipality or 
controlled leasing to a semipublic use. The community gains by 
the preservation of open space and the improvement in subdivision 
design. This will result when the developer is freed from the eco- 
nomic motivation to divide all the land into lots, regardless of 
natural beauty, terrain, drainage and vegetation. The developer 
gains by reducing his costs per lot, for road, sewer, and other on 
site or in the street improvements. 

The cluster subdivision concept is still in the experimental stage. 
Perhaps its proponents’ hopes concerning its potential as a planning 
tool will not be realized. However, it is legal beyond any doubt. 
The spiralling cost of land and subdivision improvements and the 
growing appreciation of the community’s interest in preserving 
open space assures a rapid increase in the use of this new device. 
However, there exists a possibility that a city’s willingness to reduce 
lot sizes in a planned development could jeopardize the reasonable- 
ness of an original large lot requirement. 


G. Prohibition of Subdividing Unless School 
Facilities Are Adequate 


Often as much as 75 to 90 percent of local taxes are appropriated 
for schools. Therefore, it is not surprising that fringe municipali- 
ties have often tried to prohibit new subdivisions on the ground 
that the local school facilities were not adequate to cope with an 
influx of new families. The legality of any such regulation has often 
been challenged by developers. Certainly, this prohibition in many 
of its alternative forms is illegal. However, there are increasing 
indications that professional planners, the courts, and the legisla- 
tures believe that the power can be reasonably exercised, and, there- 
fore, is or should be made legal under certain circumstances. Where 
a municipality rejects a proposed plat because the development 
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would overburden schools, and there is no express standard provided 
in the local ordinance for such rejection, then the rejection is prob- 
ably illegal in most fact situations." 


Where the local ordinance expressly authorizes the governing 
body to consider the adequacy of school facilities, the legality of a 
rejection would turn on: (1) whether the state statute expressly or 
impliedly authorizes the local government to so legislate;"* (2) 
whether the statutory grant is justified by the constitutional police 
power; and (3) whether the governing body acted reasonably in 
the instant case. Reasonableness in a given case might be equated 
by the courts with the adoption of a comprehensive plan and an 
unbiased and consistent administration of such plan by the local 
authorities." 

The fact that a municipality does have an absolute duty to pro- 
vide schools does not, in the opinion of a lower New York court, 
“bar it from the right to reasonably regulate and control the density 
of population in specified districts in the interest of public welfare 
and to avoid unnecessary hardship to individuals and taxpayers.”"* 


Some municipalities provide that a stipulated payment to the 
school authorities shall constitute proof that the school facilities 


™ Beach v. Planning & Zoning Comm'n, 141 Conn. 79, 103 A.2d 814 (1954). 
™ New York does so expressly: N.Y. Town Law § 263. Wisconsin pro 
does so impliedly, see Wis. Stat. § 236.45 (1) eg A which recites that its pur- 
pose is, inter alia, “to facilitate adequate ision for . . . schools . . . and other 
public requirements. . . .” Wis. STAT. § 236.45 (2) (1959) states that any munici- 
pality with a planning agency is authorized to adopt subdivision ordinances 
Which are more restrictive than Wis. Stat. ch. 236 (1959). 
™ Greenfield, Wis., Ordinance #36, “Regulating the Division and Platting of 
Land,” provides as follows in Section 7. C.: “The owner or subdivider shall, at 
the time of submitting a plat for — offer proof as to the name of the 
school district or school districts in which the subdivision is to be located, and 
shall also present proof that adequate school facilities at grade school level are, 
or will be, available to provide for the educational needs of the tial num- 
ber of families that will occupy such subdivision. . . .” The ity of this or- 
dinance is now being challenged in the Circuit Court of Milwaukee county by 
a developer. Milwaukee Sentinel, March 16, 1961, § 1, p. 5, col. 1-2. 
Racine County, Wis., Subdivision Control Ordinance No. 78-S, states: 
“The owner or subdivider, at the time of submitting the plat for approval 
shall offer proof as to the name of the school district or di in which 
the subdivision is to be located, and shall also submit proof in one of the 
methods hereinafter specified that by virtue of the fact that the subdivision 
is to be located in such school district or school districts, adequate school 
facilities at grade school level are or will be available to provide for the 
educational needs of the potential number of families that will occupy 
such subdivision.” 
An action to contest the validity of this provision was commenced in the Cir- 
cuit Court for Racine county not long after its enactment. But it was compro- 
mised with the subdivider agreeing to 1B a certain amount of money to the 
affected school district as and when lots were sold. Letter From Racine 





county Corporation Counsel to Richard W. Cutler, Nov. 17, 1960. 
™ Josephs v. Town Bd., supra note 69, at 699. 
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are adequate."* Such a provision is subject to the considerations 
previously discussed in connection with a requirement of paying 
a fee to the school district at the time of platting."’ In addition, 
the provision may be viewed, because of its discretionary nature as 
a thinly veiled, improper revenue raising device. Or, it can be con- 
sidered as a desirably flexible device to permit a landowner to 
develop his land in those instances where the inadequacy of existing 
school facilities would otherwise indirectly suspend the right to 
develop his land. There have been so few court decisions or schol- 
arly analyses of adequacy of schools’ provisions that one cannot be 
too sure whether a court will hold them to be valid. 

A legally sophisticated ordinance was upheld in the celebrated 
Clarkstown decision in 1960."* There the New York statute ex- 
pressly authorized consideration of the adequacy of school facilities 
in connection with zoning. By utilizing the zoning rather than the 
subdivision approach, the draftsmen were very shrewd. The ordi- 
nance zoned a residential district for 40,000 square foot lots. It then 
provided that exceptions might be permitted for 22,500 square foot 
lots provided that the town board finds, after study, that the existing 
or proposed plans for community facilities are adequate for the 
needs of the future residents of the proposed development. This 
approach strengthens the municipality’s position by giving the 
developer, in effect, the automatic right to develop at one density 
level (which he will not generally desire to do) and to permit him 
to seek an exception to that density if community facilities are ade- 
quate. The foregoing approach obtains strength from the judicial 
tradition of upholding zoning regulations for minimum lot size."® 
The more usual ordinance depends upon the platting power, which 
is not supported by as familiar a chain of decisions as support the 
exercise of wide and extensive discretion under it. 





% Crry OF FRANKLIN, Wis., ORDINANCES § 7.C (1) 1956 (a subdivision control 
ordinance) provides: 
“The owner or subdivider shall, at the time of submitting a plat for ap- 
roval, offer proof as to the name of the school district or school districts 

in which the subdivision is to be located, and shall also present proof that 
adequate school facilities at grade school level are, or will be, available to 
provide for the educational needs of the potential number of families that 
will occupy such subdivision. Such proof shall be evidenced only by a 
certificate from the school district or school districts that adequate facil- 
ities are either presently available or that satisfactory arrangements have 
been made with the school district to provide the same. Payment of $500 
per home to the school district shall be proof of said satisfactory arrange- 
ments.” 

™ See discussion supra at 390. 

™ Josephs v. Town Bd., supra note 69. 

™See discussion supra at 380. 
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H. Requirement That Land Not Be Subdivided Until 
Local Sanitary Sewer Is Available 


Where the conditions of the soil and other factors make the use 
‘of septic tanks a probable present or future threat to public health, 
under its police power a municipality clearly can prohibit sub- 
dividing or even building permits on previously platted land until 
sanitary sewer facilities are available.*° The great duplication of 
expense attendant upon the installation of sanitary sewer systems 
after septic tanks have been built is a further justification for an 
initial ban on any unsewered development. 

In those communities where septic tanks can be used with safety 
in some areas but not in others, a more flexible ordinance may be 
used. These ordinances require land to be sewered where it fails 
to pass percolation and soil tests administered or supervised by the 
city engineer. Where the use of septic tanks might not pose a threat 
to health for several years and the elected officials are unwilling, 
for legal or political reasons, to prohibit septic tanks altogether, 
the “capped sewer” ordinance idea offers a compromise between 
the desire to facilitate sewers and the inability of a sprawling mu- 
nicipality to bring sewer mains to each remote area. Such an ordi- 
nance requires sewers wherever sewer mains are to be available 
within a designated number of years or where soil conditions would 
make septic tanks presently dangerous to health. However, the 
landowner in other areas is permitted to install septic tanks if he 
will also install sewer mains under his streets and then cap them 
until such time as the city’s trunk mains are extended to the boun- 
dary of his subdivision.** 

Any ordinance prohibiting the use of septic tanks will channel 
growth very abruptly toward the area where the municipality's 
sewer system exists or can soon be extended. Where the munici- 
pality is divided into different independent school districts, as is 
often the case with smaller municipalities in many states, the ordi- 
nance will sharply alter the rate of residential growth and school 
expansion in the various school districts. This effect may not be 
intended or desirable, but the channelling of growth to one specific 
area greatly simplifies the municipality's problems in planning for 
its future growth. Municipal costs for streets, drainage, and other 
governmental functions are substantially decreased where growth 





® City of Nokomis v. Sullivan, 14 Ill. 2d 417, 153 N.E.2d 48 (1958). 
® The city of Brookfield adopted such an ordinance in 1960, which the author 
drafted. 
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takes place in one area rather than in leapfrog fashion at widely 
separated points within the community.* 


CONCLUSION 


If communities wish to control their own growth, there are, as 
this article illustrates, an almost unlimited number of devices which, 
if properly and reasonably utilized, will help achieve the objective. 
Some techniques are clearly valid but many are of unknown or 
doubtful legality, especially when applied, as is often the case, 
without the benefit of a professional study of the relevant facts and 
alternate solutions. Experience has shown that the effectiveness 
and legality of the devices used by a particular municipality prob- 
ably depend more than any other factor on the use and proper 
appreciation of a professionally drafted comprehensive plan for 
the community’s development. 

Community planning is too complex and often too enmeshed in 
the wants or fears of pressure groups to be wisely handled without 
the benefit of objective and thorough studies by professionally 
trained planning personnel. That fact is being increasingly recog- 
nized by local governing bodies, the courts, and the legislatures. In 
the future, planners should largely, but not entirely, supersede 
attorneys as the customary advisors on zoning and all other types 
of ordinances and policies relating to land use. That is so because 
the reasonableness and effectiveness of a particular ordinance can 
be determined only after an exhaustive inventory of the facts and 
their analysis by persons professionally trained in engineering, eco- 
nomics, transportation, and land use development. The depth and 
breadth of such analysis is what underpins the comprehensive plan 
and the legality of the many ordinances which must carry it out. 
Although an attorney is not a planner and should not encroach 
upon his field, a planner is not an attorney either. Thus, many 
legal pitfalls exemplified by this article demonstrate the necessity 
of obtaining experienced legal counsel, as well as planning advice, 
in connection with any effort to control community growth. 

“Still another device to help channel growth toward one planing area is a 

uirement that developers lend the cost of oversize design of sewer trunk lines 
w are built at their request through vacant land in order to reach some 


more distant land which have purchased. Brookfield adopted such an or- 
dinance in 1960. Oe , 
































Field Warehousing as a 
Security Device: 


The Warehouseman Goes to the Storer—Part Il 


RosertT H. SKILTON*® 
I. THE WAREHOUSE RECEIPT 
A. In General 


One of the important purposes of a field warehouse operation 
is to create warehouse receipts which are attractive collateral in 
secured transactions. Documents whose legal incidents are governed 
by a uniform act—UWRA or UCC—have intrinsic value. 

The provisions of the UWRA, strictly construed, may apply 
only to receipts issued by a warehouseman, defined as a person law- 
fully engaged in the business of storing goods for a profit. Unless 
a court is inclined to apply the provisions of the UWRA to receipts 
of nonqualifying warehousemen by analogy, estoppel, or construc- 
tion of the Act, the value of such receipts must depend upon some 
other statute or the common law of contracts, bailments, pledges, 
etc. Receipts which do not qualify under UWRA may not be 
considered as attractive collateral. In some states, receipts issued 
by unlicensed warehousemen may be tainted with illegality. 

In field warehousing, it seems that receipts are always issued, 
except where the storer has placed “free goods” in storage. These 
free goods are sometimes not covered by receipts; receipts being 
issued only at the request of the storer, usually when he wants to 
secure a loan of the goods covered. But at least one major com- 
pany has adopted the policy of insisting that all goods within a 
field warehouse should be covered by receipts. 

It seems that almost any paper issued by a warehouseman ac- 





*This article is Oe second and — part Shographical Skilton’s study of ~~ 

warehousing. The first including a note, appears in 
March issue at 1961 Wis L 'Rev. 221. Rd é 

*In Nasif v. Lawrence Warehouse Co., 122 F. Supp. 562 (S.D. Miss, ee 
aff'd, 219 F.2d 536 (5th Cir. 1955), the warehouseman did not issue receipts for 
certain goods d ted by the storer. Plaintiff, storer'’s financer, claimed that 
the warehousman was obligated to issue receipts in favor of ee on hel 


goods. This claim did not ail. The warehouseman’s knowl of an 
ment between plaintiff and storer, sta that aan for which p 
guaranteed payment to ae would y receipts, was not i 
puted to the warehousem 
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knowledging a receipt of identified goods may qualify under UWRA 
as a warehouse receipt if so intended. Section 2 of the Act pro- 
vides that “warehouse receipts need not be in any particular 
form, but every such receipt must embody within its written or 
printed forms” certain essentials then enumerated. It is provided: 
“A warehouseman shall be liable to any person injured thereby, 
for any damages caused by the omission from a negotiable receipt 
of any of the forms required.” Apparently, omission of any of 
these required terms in a nonnegotiable receipt will not cause the 
warehouseman to be liable, nor will such omission make the pro- 
visions of UWRA inapplicable in determining legal incidents of 
the receipt.? Of course, misdescriptions in a nonnegotiable receipt 
may impose liability.* 

Field warehouse receipts are usually nonnegotiable.* They may be 
less formal and simpler in language than terminal warehouse re- 
ceipts, which sometimes contain standard terms and conditions.* 
For the information of the lender, they sometimes contain state- 
ments supplied by the storer as to the value of the goods. The de- 
scriptions of the goods are prefaced by the phrase “said to be or 
contain.”* 

Practice varies as to who issues the receipt. The warehouse receipt 





*3 U.L.A. § 2. UNtrorm ComMERcIAL Cope § 7-202 [hereinafter cited as UCC], 
dealing with the form of a warehouse receipt, is substantially the same as 
UNiFoRM WAREHOUSE Receipts Act § 2 inafter cited as UWRA]. See 1957 
UCC OrrictaL TEXT WITH Sammi 479, and UCC § 7-202. But omission of 
required terms makes the warehouseman “liable for damages caused by the 
omission to a person injured thereb ive, it seems, of whether the 
receipt is negotiable or nonnegotiabe. UCC § 7-202 (2) (e) provides for stati 
“the rate bey om storage and handling charges, except that where goods are sto 
under a field warehouse arrangement a statement of that fact is sufficient on 
a non-negotiable receipt.” This provision ‘ . followed a recommendation of 
the New York Commission that an exception be added to subsection (2) (e) for 
the complex rate arrangements of field warehouse companies.” See 1956 RECoM- 
MENDATIONS OF THE EDITORIAL BOARD FOR THE UCC 1 

* Whether or not there has been a ee must be considered in the 
light of the “said to be or contain” os - 

* SWEETSER, FINANCING Goons 325 (1957), states that by trade custom negotiable 
receipts are used in field warehouses on grains, flour and liquors. Some field 
brokers, when lending money to canners, take a negotiable receipt which is 
then pledged to a bank. Where the financer does not intend to hold the re- 
Re it ag seem a negotiable receipt is preferable. 

Mr. R. C. Schall, Vice President, St. Paul Terminal Warehouse Company, 
states that terminal receipt forms are not standardized: “It is true that there 
was a standard form of rece wou Bsn wemadgy em ay Tee ago and which was 
sor om | — by term However, Ppt that are 

used vary widely.” Letter From R. C. Schall to R. H. Skilton, 


Apr 16. 1958. 

*See SWEETSER, op. cit. supra note 4, at 329. It should be emphasized that the 
field warehouseman does not tee the correctness of the description of 
os , nor the title of the tor. See Comment, 69 YALE LJ. 665, 690-84 
( \. 
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may be issued at the field warehouse by the custodian, or it may 
be subsequently issued at the office of the warehouse company." 
Of necessity, this latter practice governs where negotiable receipts 
are issued.* If the receipt is to be issued at the office of the ware- 
houseman, the custodian will make out a receiving report, which 
is signed by the depositor and the custodian. The original is sent 
to the warehouseman; the copy is filed in the records at the field 
warehouse.® Normally, it seems no copy is delivered to the storer.’® 


If this receiving report is permitted to circulate, there is some 
ground for contending that it is really a warehouse receipt or some 
other kind of document of title.* However, the counterargument 
can be made that the receiving report was obviously not intended 
to have such significance. 


Sometimes receiving reports do circulate. A canned foods broker, 
who also acts as agent for a leading field warehouse company, and 
also arranges for bank financing of canners, informed me that occa- 
sionally canners cannot wait for financing until the warehouse 
receipts are issued. The broker arranges for a copy of the receiving 
report to be delivered to a bank, which then makes an advance to 
the canner on the strength of the report. 


Occasionally, a field warehouse receipt is issued in favor of the 





7 See SWEETSER, op. cit. supra note 4, at 325. 
*See discussion infra at 406. 
® See SWEETSER, Op. cit. supra note 4, at 325. 
A warranty at the bottom of the receiving report, or a separate certificate 
ven by the storer upon deposit of the goods, may assist the warehouseman in 
olding the storer liable or getting reimbursement for payments made to the 
receipt holder. See Lawrence Co. v. Best Lumber Co., 202 Ore. 77, 273 P.2d 
661 (1953), rehearing denied, 202 Ore. 93, 272 P.2d 993 (1954). 
= UWRA does not seem to have any basic requirement for a warehouse re- 
ceipt other than that it be issued by a warehouseman, as defined, and be a 
receipt. To be nonnegotiable, it must be plainly so stated; otherwise a reliant 
bona fide purchaser may treat it as negotiable. See UWRA §§ 2-5, 7. The 
definition of “document of title” under the UNirorm Sates Act is broader in 
scope, and includes cases of documents not issued by warehousemen. See UNI- 
FORM SALEs Acr § 76 (definition) [UNIFoRM Sates Act hereinafter cited as 
USA]; and USA §§ 27-40 1 incidents of documents of title). “Document of 
Title” is defined in USA § 76 to include “any bill of lading, dock warrant, 
warehouse receipt or order for the delivery of , or any other document 
used in the ordinary course of business. . . .” These are treated as uately 


evidencing that a person in ion is entitled to receive, hold and di 

of the document and the good: it covers. To be a document of title a document 
must purport to be issued by or addressed to a bailee and purport to cover 
goods in the se a ppg which are either identified or are fungible por- 
tions of an identi mass. Possibly, under this definition a open mm 
in circulation would not —_. UCC art. 7 has some provisions applying to 
documents of title in general. But many of its provisions apply only to ware- 
house receipts and bills of lading 
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depositor, who may then transfer it to the financer,42 More fre- 
quently the receipt runs directly in favor of the financer.** 


B. Effect of Transfer 


The differences in legal consequences between negotiable and 
nonnegotiable receipts are many and important. Of primary im- 
portance are the rights of the holder—in field warehousing, typically 
the bank taking as pledgee. The negotiation of a negotiable ware- 
house receipt to a bona fide purchaser for value will place this 
transferee in a position roughly analogous to that of a holder in 
due course of a negotiable instrument. His title to the document 
—and the goods behind the document—will prove good against 
many defenses and equities of ownership. Under sections 40 and 
47 of the UWRA, as originally drafted, if a person is entrusted with 
possession of a negotiable receipt, he can by due negotiation 
transfer the title of the entrustor, though he may not have 
actual authority..* The amended sections 40 and 47 go fur- 
ther; they confer such rightless power even upon a thief.5 But 
there are some limitations on the title of the bona fide purchaser.” 
For example, if a thief of goods stores the goods and gets a nego- 
tiable receipt, he still lacks the power to convey full title to the 
goods to a bona fide purchaser of the receipt. Other examples may 





*#In Union Trust Co. v. Wilson, 198 U.S. 530 (1905), the warehouseman is- 
sued negotiable receipts to the storer, who endorsed them to the bank. This 
case, before the UNnirorm Trust Receipts Act, involved a statute pooiting 
that negotiable receipts issued by a “public” warehouseman were to be 
as negotiable to the same extent as ~ of lading. Holmes, J., expressed the 
view that the warehouseman was probably “public,” but even if my he had 
probably attorned. See also Lawrence Warehouse Co. v. Menary, 143 F. Supp. 883 
(S.D. Iowa 1956). Here it a er by that Pega geese: receipts were issued to 
the storer, then pledged to 

* Receipts were issued direct a in t Levee of the bank in most of the litigated 
cases. See Bradley v. St. Louis Terminal Warehouse Co., 189 F.2d 818 (8th Cir. 
1951); Twohig v. Lawrence Warehouse Co., 118 F. Supp. $22 (N.D. Iowa 1954); 
Lawrence Warehouse Co. v. Best Lumber Co., supra note 10. 

oo would — proper endorsement of order paper. 

eyo the National Conference of Commissioners in August, 1922, 
UWRA § 40 “However such possession may have been acquired” in- 
stead of “has been entrusted by the owner,” and UWRA § 47 includes loss, 
theft, accident, conversion (as well as fraud, mistake or duress in the original 
section) as no bar to the title of the bona fide purchaser for value. See 3 
U.LA. § 47, at 184-87. The amendments have been enacted in about one-third 
of the states. 


*U 41 gives a person to whom a negotiable receipt has been du 
ernie tans ieaecaht ay thie dante node > dnbeieainn sheanedes 
pad gece gh yap ayer oes to a pu in good faith for value, 
oe nee Sea depositor or to whose order the 
goods were to be deli aestione eatin ene 
convey to a pundasen gp apg ah Op yew 
to convey.” Power, .not t, test. meaning of UWRA § 41 (a) is 
amplified by UWRA §§ “8 47. Ente 
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be cited.” Also, the rights of the purchaser will be subordinated, 
absent estoppel or other rule of law, to those of a secured party 
whose interest in the goods was perfected before issuance of the 
receipt.’* But all in all, the bona fide purchaser of a negotiable 
receipt has an impressive claim upon the document and upon the 
goods described in it. 

The honest purchaser for value may qualify under the UWRA 
even though he is careless in acquiring the receipt,* and, it seems 
though the only value consisted in taking the document as security 
for an antecedent debt.*° For a time, the draftsmen of article 7 of 
the UCC entertained different views. “Due negotiation” of a 
negotiable document was postulated upon the observance of reason- 
able commercial standards and acquisition in the current course of 
business—besides purchasing in good faith, without notice and for 
value.** Certain transfers for antecedent debts, for example, pre- 
sumably would not qualify as “due negotiation.”*? The vagueness 





™ Dunagan v. Griffin, 151 S.W2d 250 (Tex. Civ. App. 1941). Here a person 
employed by plaintiff to pick up beer, pay for it, and Tliver it to a designated 
point, and who stored beer and got a negotiable receipt, was held not to confer 
by negotiation good title upon defendant who took the receipt to secure in- 
debtedness. A “factor” is in a different position. If his principal has assented 
to the warehousing of goods, or the court feels he is estopped to deny he as- 
sented, and the factor negotiated the receipts, UWRA § 47 may be invoked in 
favor of the bona fide purchaser. Factor’s acts may sometimes assist in defining 
the transferor’s “ability to convey” under UWRA § 41. See James v. Meri- 
wether Graham Oliver Co., 152 Tenn. 528, 279 S.W. 390 (1925). Cf. Gazzola v. 
Lacy Bros. & Kimball, 156 Tenn. 229, 299 S.W. 1039 (1927). 
%* Where the prior interest is a trust receipt, see Comment, supra note 6, 
at 688-89. 
* UWRA § 58 (2). 
* UWRA § 58 (1). 
™ UCC § 7-501. 
™=The comment to UCC § 7-501 (1952) observed: 
“For similar reasons certain negotiations of documents for pre-existing 
debts will not be ‘due negotiations’ despite the fact that a pre-existing 
claim constitutes value under this Article. Thus a factor’s pledge 
of documents cov ere ire Seen ae Sees, Oey: ee 
existing debt to the pledgee bank, ie Lip a one ee 
This comment is an ob criticism Co. v. Peoples 
Commercial & Sav. Bank, 137 Ohio St. °500." NESE rw (1940). Comment J, 
UCC § 7-501 (1958) observes: 
* cet gan eseg constitutes value, and ‘due negotiation’ does not re- 
quire ‘new e.’ A usual and ordinary transaction in which documents 
are received as security for credit previously extended may be in ‘regular’ 
course, even though there is a demand for additional collateral because the 
himse 


— course of financing if the debtor is thought to be insolvent, the 
extended is in effect cancelled, and the creditor snatches 

pl in the shipwreck under the of a demand for additional col 

lateral. Where a money debt is ‘paid’ in commodity paper, any question 

of * Se ee excepted from ‘due 
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of criteria caused adverse comment by spokesmen for financers.** 
The 1958 version of the UCC backs down. The words “The ob- 
servance of reasonable commercial standards” have been deleted. 
The words “regular course of business” are substituted for “current 
course of business.”¢ 

The transferee of a nonnegotiable receipt, on the other hand, has 
a definitely inferior position under UWRA. He acquires the title 
of his transferor, but does not fully acquire this until the ware- 
houseman has been notified. Until notification, creditors of the 
transferor may acquire a superior right by the law of an attachment 
or execution.” Notice to the warehouseman gives the transferee 
the direct obligation of the warehouseman, but the warehouseman 
is nevertheless obligated to heed the claim of one having a para- 
mount title, if such there be.*¢ 

Under UWRA the tranferee of a nonnegotiable receipt possibly 
acquires only the title of his transferor, without the advantage of 
principles of estoppel, apparent authority and the like, which some- 
times come to the aid of a bona fide purchaser of goods. A de- 
frauded vendor of goods generally may not reclaim the goods from 
an innocent subvendee if the fraudulent buyer-subvendor had void- 
able title.2" On the other hand, a defrauded vendor of nonnegotiable 
warehouse receipts possibly can assert better title to the goods than 
an innocent subvendee of the receipts. This seems hard to take, 
and we can imagine courts balking at such a strict interpretation 
of UWRA. Certainly a nonnegotiable receipt is not an indis- 





See AMERICAN BANKER’s ASS’N, REPORT OF COMMITTEE ON UNIFORM COM- 
MERCIAL Cope 59-60 (1954). The committee expressed fear lest the taking of 
warehouse receipts covering additional goods because the value of existing se- 
curity had dropped, would not qualify as “in the current course of business or 
financi 
a “A cegotiable document of title is ‘duly negotiated’ when it is negoti- 

ated in the manner stated in this section to a holder who purchases it in 

good faith without notice of any defense against or claim to it on the 
part of any person and for value, unless it is established that the nego- 

—_ ee not in the regular course of business or financing or involves re- 

Po the document in settlement or payment of a money obligation.” 
For a full P ecm of field warehousing under the UCC, see Comment, supra 
note 6, at 697-708. 

*UWRA § 42. Boa title may also be defeated “by a notification to a 
warehouseman by ce © ees irchaser from the transferor 
of a subsequent vias of talifed by the transferer.” Ibid. 

= UWA 10) gua by py 17. 

*See the in results of negotiation vs. transfer in a 


fraudulent ‘cash "case: Hale Co. v. Be Cotton Co., 154 Tenn. 689, 
290 S.W. 994 (1927), WRA § 41 to t the defendant bank, in- 
sofar as it was a mere , in a contest with the defrauded seller. It is 
not clear, however, whether in Tennessee an innocent buyer of the goods them- 
selves would have fared better. 
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pensable document. If it gives so strictly only the title of the trans- 
feror, it is hardly an article of commerce.** 

The UCC has unfortunately adopted this strict view of the rights 
of the transferee. Section 7-504(1) provides: “A transferee of a 
document, whether negotiable or nonnegotiable, to whom the docu- 
ment has been delivered but not duly negotiated, acquires the title 
and rights which his transferor had or had actual authority to con- 
vey.” A comment shows awareness that this provision gives the 
transferee of a receipt less than if he had acquired the goods them- 
selves.2° Is there any need for such a narrow view? 

Where, as is usual in field warehousing, the receipt is issued by 
the warehouseman directly in favor of the pledgee bank, the bank 
is not precisely a transferee of the receipt. Its status is somewhat 
different. In Lawrence Warehouse Co. v. Best Lumber Co.,® the 
warehouseman, at the request of the storer, had issued nonnego- 
tiable warehouse receipts in favor of the financing bank. The 
warehouseman had relied upon false certificates issued by the 
storer stating that certain goods had been deposited in the 
field warehouse, and had issued receipts for the goods. Lawrence 
paid off the bank and sued the storer for reimbursement. The storer 
argued that under section 42 of the UWRA, a transferee acquires 
only title to the goods as against the transferor, and takes subject 
to all defenses (in this case nondelivery) that could be asserted by 
the warehouseman against the transferor. Hence it was contended, 
Lawrence had no duty to pay the bank, and paid as a mere volun- 
teer. This contention was rejected by the court. It stated: 


The complaint alleges and the evidence proved that the ware- 
house receipts were not issued to the defendant and then 
assigned to the bank. On the contrary, the non-negotiable 
receipts were issued direct to the bank pursuant to the agree- 
ment between the plaintiff and the defendant. There was no 
occasion for the plaintiff to allege and prove that the bank 
gave notice to the warehouseman of any assignment. The 

laintiff, of course, knew that it had issued the receipt to the 
Pank in the first instance. Under the statute, the bank was 
therefore the owner of the logs and the relationship of bailor 
and bailee did not exist between the plaintiff warehouseman 
and the defendant, as claimed in defendant's brief. The face 
of the complaint shows that the plaintiff was obligated to pay 
the bank . . . . There is nothing to show that the bank had 


* For discussions of the nonnegotiable warehouse receipt as an article of com- 
merce before UWRA, see BROWN, PERSONAL Property 627-29 (2d ed. 1955). 

* UCC § 7-504. See also UCC § 9-106. 

202 Ore. 77, 271 P.2d 661 (1954). 
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any knowledge of any defense or counterclaim which could 
have been asserted against the defendant by the plaintiff. So 
far as the pleadings are concerned, the bank appears as a bona 
fide purchaser for value and the plaintiff was under obligation 
to reimburse the bank on account of its inability to deliver the 
logs represented by the warehouse receipts.*? 

Suppose the bank had been a transferee, and not the person to 
whom the receipts were. issued? Should not the warehouseman be 
estopped to assert the defense of nondelivery, as far as the inno- 
cently reliant bank was concerned, even though the receipts were 
nonnegotiable? Neither UWRA* nor UCC squarely block the 
way in a case like this.** In fact, UWRA section 20 and UCC sec- 
tion 7-203 suggest liability. If general contract law were applied, 
a case of estoppel could easily arise.* 


II. RELEASE oF Goops FROM THE WAREHOUSE 


The field warehouse is frequently a highly mobile operation. 
The inventory does not remain constant. From time to time, addi- 
tional goods may be deposited in the warehouse and receipts issued. 
Conversely, goods may be released to the storer.** 

If raw materials or partly finished goods are in the warehouse, it 
will be necessary to let the storer have these goods for further 
processing when the occasion arises. Finished goods in the ware- 
house may be released for packaging and shipment to customers. 
Except for free goods, such release should be in accordance with 
instructions from the financer. 

Partial releases are probably the rule rather than the exception. 
Often the quantities to be released do not match quantities covered 
by particular receipts. For this reason, ease and speed in a system 
of release of goods from a field warehouse argue in favor of using 
nonnegotiable, rather than negotiable, receipts. Negotiable receipts 
must be handled with care. Loss creates great difficulties. Partial 





" Id. at 87-88, 271 P2d at 665-66. 

" UWRA § 20 can be applied as paramount over UWRA § 42, and emphasis 
can be placed upon the “direct obligation” of the warehouseman in RA 
§ 42. The court in Best Lumber seemed to feel so. 

* UCC § 7-203 may be applied as paramount over the seemingly limiting phrase- 
rs) “rights which hie Uanaferor had” in UOC § 7-504 (I). 


ee eS eee ee Haven, 25 N.Y. 595 (1862). 
See also Hall & vy. Consolidated Packing Co., 55 Cal. App. 2d 651, 131 
Pod 859 (1942), 


“In Pittman v. Union Planters Nat'l Bank & Trust Co., 118 F.2d 211, 213 
(6th Cir. 1941), the court observed: “The Tennessee cases cited as authority 
for the doctine that there may be no lien on personal property consumed by 
use or exhausted by sale, are not Le since there was no withdrawal 
here, except upon surrender and cancellation of receipts.” 
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releases upon negotiable receipts must be endorsed by the ware- 
houseman, and the lender may have to entrust the negotiable 
receipt to the storer to enable him to get the goods. The warehouse- 
man may be loath to delegate dealings with negotiable receipts 
to the custodian. Releases can be effected of goods covered by non- 
negotiable receipts without endorsement of the receipts. 

In field warehousing, the nonnegotiable receipt is prevalently 
used. The following discussion of release mechanics—a picture of 
likely ways for handling the matter—supposes the use of a non- 
negotiable receipt. 


A. Release by Individual Delivery Orders** 


This is the most elementary way. The lender, as pledgee of the 
receipts, signs and delivers to the warehouseman an individual 
delivery order, directing the release to the storer of a specific quan- 
tity of goods. Delivery order forms are supplied by the warehouse- 
man. Probably, the form has been filled in by the custodian at the 
behest of the storer, and presented to the lender for his signature. 
(The lender may insist that the storer pay off an aliquot portion 
of the loan as a condition to signing.) Delivery order forms may 
be in quadruplicate—one copy goes to the storer, one to the lender, 
one to the custodian, and the original is retained by the warehouse- 
man at his central office. Upon receipt of a signed copy of. the 
delivery order, possibly endorsed by the office of the warehouseman 
to whom the order has been sent, the custodian releases the goods, 
charges the designated receipt on his records, and notes the with- 
drawal on the stack card. 

Release by individual delivery orders does not, however, suit the 
business needs of every situation. Often the leader may be situated 
at some distance from the field warehouse. Getting him to sign a 
release every time the goods are needed could seriously hamper the 
business operations of the storer. 

Cash in advance of release is also not always feasible. The bor- 
rower may need to dispose of the goods in order to get the cash. 
To accomodate the borrower, the lender may be willing (1) to 
permit the release of goods under standing delivery instructions, 
and (2) to permit release on a non-cash basis, absolutely or under 
some form of security arrangement or substitution of assets. 


B. Release Under Standing Delivery Instructions 
Standing delivery instructions, sometimes called blanket release 


See SWEETSER, op. cit. supra note 4, at 355. 
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instructions, are directions by the lender to the warehouseman to 
permit the release of goods from the warehouse up to a certain 
amount, without waiting for individual delivery orders. This 
enables a storer to make routine withdrawals with ease and speed.*" 

Standing delivery instructions may be classified as retention, 
percentage and standard. The retention type authorizes the cus- 
todian to release goods from the warehouse up to, but not beyond, 
a certain level of value of goods set by the lender as the minimum 
which must remain in the warehouse to afford adequate security. 
In carrying out these instructions, the custodian relies upon the 
valuations placed upon the goods by the storer at the time the 
goods are deposited. The percentage type authorizes the custodian 
to release goods up to a stated value, and directs him to obtain the 
borrower's check periodically—possibly every week—for a stated 
percentage of the value of the released goods. The standard type 
authorizes the custodian to release goods up to a stated quantity 





See SWEETSER, op. cit. supra note 4, at 339-45 for discussion and forms. An 
unauthorized delivery of goods to the storer is a conversion. Lawrence Ware- 
house Co. v. Menary, supra note 12, at 885. See also UWRA § 10. In Nasif v. 
Lawrence Warehouse Co., supra note 1, the warehouseman attempted to justify 
his failure to deliver goods by claiming prior surrender on alleged oral re- 
leases. Without signed written releases, and without records showing delivery 
to anyone of the goods claimed, the warehouseman was held liable. The case 
shows the importance of the maintenance of proper records on the release of 
goods, and the wisdom of a practice requiring si releases. Another im- 

t point in the case for present purposes is that the warehouseman was 

Id responsible on another claim for the custodian’s errors in valuation and 
additions which resulted in a loss to the plaintiff. “Even though these re- 
leases were signed by the plaintiff, he was entitled to rely upon the correctness 
of the agent’s acts within the line and scope of his employment.” Id. at 567. 
But as to the failure of the warehouse manager to add a certain percent as a 
safety factor, the court felt the plaintiff had probably waived. 

Mr. R. C. Schall, in a letter to me on April 17, 1952, states: 

“In many instances the banks grant what is known as a blanket release, 
whereby we are authorized to deliver to the depositor up to a given num- 
ber of cases without prior ye ecg! of the bank. The bank does not in 
any way lessen its security, since the original authority is based u 
warehousing additional merchandise for which no money is pdranedll et 
it is i as a part of the open line which the bank would grant 
to the account. 

“The main stumbling block in a blanket release is to see that it is not 
so liberal that it impairs the validity of the warehouse. This is accom- 
plished through the wording of the blanket release and also in the controls 
maintained by the Bonded Agent. 

“In the canning industry there is normally a certain amount of free 
goods in every warehouse and there is a a ee, ee collateral, 
WELD 9 ee On ems, See. 0 Oo nally to the fundamental 

uestion company that ting warehouse. A good operator 
pomgene bg yy Mr eitee thee -eilidity of-tha\ceethtion and 
still allow the canner a certain freedom of movement. On the other hand 
if frequent inspections are not made warehouse regulations are not 


and 
enforced it becomes questionable whether or not there is in fact, third 
party custodianship.” 
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or value. When this quantity or value is released, the authorization 
is exhausted. The lender is advised of releases as the custodian 
sends him delivery confirmations. If the lender signs and returns 
to the custodian a delivery confirmation, he reinstates the authoriza- 
tion to release pro tanto.** 


If nonfungible goods are involved, released goods should be 
charged to specific warehouse receipts. Where individual delivery 
orders are used, the custodian, in filling out the form, designates 
by serial number the particular receipt or receipts covering the 
goods to be released. When the lender signs the form he should 
note the withdrawal upon the original receipt in his possession. 
In turn, the custodian should post his copy. Standing delivery 
instructions in effect authorize the custodian to release goods and 
inform the lender as to what receipts are to be charged. In any 
event, the bookkeeping system should permit accurate determina- 
tion not only of the total balance in the warehouse, but also of the 





*In Barry v. Lawrence Warehouse Co., 190 F.2d 433, 437 (9th Cir. 1951), 
the court, stated: 

“Evidence introduced on behalf of defendants revealed that the bank gave 
written delivery instructions to the Lawrence personnel indicating the 
dollar amount of which could be sold and delivered by Central. De- 
liveries made for the warehouse area were recorded by Lawrence personnel 
and were reported to the bank. Thereafter Central would either present a 
check to the bank for the amount that had been loaned on the merchan- 
dise sold or would present a warehouse receipt for additional merchandise 
which had been purchased and transferred to the warehouse area. These 
receipts would be accepted by the bank as substitute collateral instead of 
reducing the loan.” 

In field warehousing of canned goods, the blanket release is likely to be in 
terms of the number of cases. A blanket release for 1000 cases may include 
in its description: 

“1000 cases of any canned may be released under this authority. 

“The granting of this authority to deliver shall not give [storers] any 
right, title or interest in or to any of their merchandise in said w ouse 
until the actual delivery by you to [storer) this authority being granted 
upon the express condition that the u i does not waive or re- 
lease any rights to the said merchandise until the actual delivery thereof 
from the warehouse. 

“This authority is automatically reinstated — receipt of authorized 
releases covering the merchandise delivered u this authority and is 
to continue in effect until duly cancelled in writing.” Blanket Warehouse 
Release, Field Warehouse Div., St. Paul Warehouse Co. 

The paper authorizes release “from any warehouse receipts” and “any quantity 
up to one thousand cases at any one time.” 

Another form may provide for release of a certain total value of inventory 
provided that the total valuation thereof does not exceed $2000 during any 
calendar week, based on the values declared by the storer at the time the 
merchandise was tendered for . This blanket release is to be a. con- 
tinuous one and is to remain in until duly cancelled in writing. It is 
automatically reinstated by the value of their merchandise listed in the ific 
warehouse releases duly authorized by the bank, but it is an con- 
dition of the authorization that the values of the goods deli under this 
authority shall not exceed $2000 at any one time. 
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balance covered by the separate receipts. 

Where fungible. goods are involved, and the goods are com- 
mingled, the allocation of releases to receipts may be arbitrary, 
having no relation to actualities. In designating the receipts to be 
charged, the custodian may be directed to follow the FIFO or LIFO 
system.** . 

It almost goes without saying that the punctilious matching of 
releases against receipts shows not only a healthy regard for book- 
keeping, but also creates a pattern of strict control calculated to 
convince a court that the warehouse is operating as a warehouse 
and not as a masquerade. But are strict inventory accounting pro- 
cedures really necessary to a bona fide field warehouse? To what 
extent can we dispense with some of the “blow by blow” paper 
work and still have the essentials of a field warehouse, so that the 
goods and the rights of the pledgee in the receipts and goods are 
protected against the claims of an attacking creditor of the storer? 

The question is tested by a looser method of inventory handling 
which prevails in the field warehousing of certain stock which is 
subject to heavy daily additions and withdrawals. A field ware- 
house containing the stock of a wholesale grocer may be a case in 
point.** A single receipt, covering all of the stock on the premises, 
is issued at the time of installation. These goods have been itemized 
in accordance with a physical inventory. Though daily additions 
are made, another receipt may not be issued for a week, and this 
—an interim receipt—covers all goods added during the interim. 

Meanwhile, the custodian has been receiving copies of invoices 
for the added goods, and is in a position to know the total added 
values. He is authorized to release all goods above a stated retained 
value or up to a stated amount. About every three months another 
physical inventory: is made, and a new “master” receipt is issued, 
replacing the original receipt and the interim receipts. No effort 
has been made to charge withdrawals to particular receipts.*? If 

® SWEETSER, Op. cit. supra note 4, at 337. 

“ For descriptions of bailment agreements, see SWEETSER, op. cit. supra note 4, 
at 345; SCHNEIDER, FIELD WAREHOUSING 10 (1941). A very eget of re 

was approved in Bradley v. St. Louis Terminal Warehouse Co., 


supra note 13. 
“ This is substan the procedure which was followed in Bradley v. St. Louis 
Terminal vasehiente’Ous supra note 13, at 820-21: 
“Merchandise deposited by Holt in the warehouse was delivered to the 
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description of the merchandise valued at the cost to Holt as by his 
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this arrangement is supported by an underlying agreement pledging 
all goods in the warehouse to the lender (including goods not as 
yet covered by a receipt) and giving the warehouseman possession 
of all such goods, is it not sufficient to withstand creditor attack? 
Without such underlying agreement, there might be some danger 
that a court could view the situation as one where free goods and 
pledged goods were commingled to the point where the pledge 
would fail through loss of identity.*? 

All methods of handling release of goods from the warehouse 
depend to some extent upon the honesty and diligence of the 
custodian. The looser the method is, the more the risk. Above all, 
the warehouseman and lender should seek to avoid the appearance 
that no real warehouse has been maintained. If it appears that in 
effect the lender has permitted the storer to have unrestricted 
dominion over the goods, as evidenced by too free and easy release 
permissions, the conclusion may be that the lender has lost his 
security. 

III. PAYMENT ARRANGEMENTS 


The lender may be willing to permit the release of goods under 
a variety of arrangements. He may insist upon a cash payment 
before release of goods. At the other extreme, he may permit 
release of goods absolutely, without any condition of payment. 
Possibly, he considers the remaining security quite ample. In 
between, he may insist that the borrower make periodic payments 
and permit release of goods under standing instructions. 





90 days a physical inventory was made of all merchandise in the warehouse, 
ond Sem wermeaere, Receipts. mens fee, teed pe, ibe, bent, 6a the 
merchandise shown b Py the physical inventory and all outstanding 
receipts were recalled and cancelled. Every week the warehouse company 
furnished to the bank a statement showing the amount of inventory as 
reported the previous week and the merchandise received and withdrawn 
during the week. Holt had no access to the warehouse nor could he with- 
draw goods except with permission of the warehouse company.” 
“UCC oe -205 declares: “A security interest is not invalid or fraudulent —_ 
creditors by reason of liberty in the debtor to use, commingle or 
or part of the collateral. ; Tt Sein a oo mae Ox aaa a 
n where perfection of a secured interest depends upon possession of the 
cnleocte> het nn oceans peels oe 07.6 Rassee-T 
Comment,. UCC. § 9-205. observes 
“The last sentence is added to make clear that the Section does not mean 
that the holder of an led: security interest, whose perfection depends. on 
ace eaten rane gs ese toe ge Bag os Ip a (such as a 
id warehouseman), can allow the debtor access to and control over the 
net without thereby losing his perfected interest. The common ro ae 
and extent of possession. which are necessary to 
py interest or to constitute a valid field warehouse are not by 
this or any other section of this Article.” ; 
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Payment or security arrangements, which may apply either to 
release under individual delivery orders or under standing instruc- 
tions, offer some special aspects. 

A. Release Upon Substitution of Merchandise 


The right to withdraw goods from the field warehouse may be 
conditioned upon the substitution by the storer of other goods for 
the released goods.** A shoe manufacturer, for example, may field 
warehouse his stock and pledge the receipts to a bank as security 
for a loan. He may be permitted to withdraw warehoused goods 
to the extent that he deposits his new production in the field ware- 
house. This arrangement may make very good sense. The shoe 
manufacturer may be able to rationalize his production schedules, 
and not have to manufacture all sizes and styles at once. He can 
fill all orders for shoes not in current production from the ware- 
housed stock, and replenish the warehouse with current stock. It 
can work out well, provided the substitutions are not of less value 
than the withdrawn stock, for example, shoddy merchandise or odd 
sizes and styles. 

If raw materials as well as finished goods are field warehoused, a 
swapping system may be devised. Raw materials may be released 
from the warehouse for processing to the extent that finished goods 
are added to the warehouse. 

Care should be taken to minimize the chance that the security 
interest in additions, by way of substitution, will be taken to be a 
voidable preference in the event of the storer’s bankruptcy.** It 
should appear that the lender’s security interest in the new stock 
is supported by new value, and this can be done if the addition is 
synchronized or clearly tied in with the release of old stock. With- 
drawal should not come before substitution. Care should be taken 
to make the tie-in obvious. To remove doubt, one large New York 
factoring house requires payment upon release of raw materials in 
all cases, and makes new advances upon added stock.** 





“A sili A gege substitution ran the ut successfully in Bush v. Export 
Fed. 918 (C.C.E.D. Tenn. 1904). For substitution practices on 

pre see Blydenstein v. New York Security & Trust Co., 67 
Fed. ye 1895); New York Security & Trust Co. v. Lipman, 91 Hun. 
(N.Y.) 554 (1895), aff'd, 157 N.Y. 551, 52 N.E. 595 (1899) (both cases decided be- 
fore the Unirorm Trust RECEIPTS Act). Except where fungible goods are in- 
fer ip a ee cre semen Me a “a ae Yretinzoe cal 
mitted by warehousemen. The storer deposits the new goods, wer angeal leat 
receipt. He induces the lender to release the goods covered by the receipt, 
in return fora poe! the new receipt 

“ Birnbaum, and Substance in re itt Field Warehousing, 13 Law & ConTEMP. 


Pros. 579 (1 
“ Ibid. (ia). 
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Sometimes the custodian may be put under pressure by his 
“former” employer, the storer, to permit substitutions even though 
the bank has not authorized the procedure. The custodian should 
be very clearly instructed by the warehouseman not to give in. 


B. Release Under Trust Receipt 


If goods are released from the field warehouse to the storer for 
processing or sale and shipment, the pledgee of the receipts may 
require the storer to execute a trust receipt. This may claim a se- 
curity interest in the released goods until sold, and in the proceeds 
arising from the sale. 

The trust receipt, as used here, simply defines in writing the con- 
ditions under which pledged property is redelivered to a pledgor 
for a temporary and limited purpose. This is a bipartite situation 
different from the tripartite situation involving new acquisitions, 
where a trust receipt is also frequently used. At common law, its 
validity in the bipartite case seems to depend upon the law of 
pledges. 

The Uniform Trusts Receipts Act (hereinafter UTRA) gives 
statutory recognition. The redelivery of pledged goods (as well 
as pledged documents and instruments) for purposes of sale, process- 
ing or preparation for sale can come under the definition of a trust 
receipt transaction. 

Under UTRA the lender may, without filing, use a trust receipt 
to secure an interest in goods released from a field warehouse 
against the creditors of the storer, for a period of at least thirty 
days (twenty-one days in bankruptcy). Filing may extend the pro- 
tection beyond this period. UTRA section 3 acts as a safety valve 
to give a ten day period of protection to redelivery-to-pledgor cases 
which do not qualify as trust receipt transactions. 

UCC section 9-304 (5) provides that a security interest in goods “in 
the possession of a bailee” remains “perfected” for twenty-one 
days after the goods have been redelivered to the debtor for the 
purpose of sale, processing or other dealings leading up to or con- 
nected with sale or exchange. (There are similar provisions cover- 
ing the redelivery of documents and instruments.) A warehouse- 
man in a field warehouse operation—in fact any pledgee in the 
possession of goods—would seem to qualify as a bailee under sec- 
tion 9-304 (5). It is not clear why the redelivery transaction should 
be considered fully perfected for twenty-one days. It would be 
orthodox to provide that the interest shall be good against creditors 
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of the debtor for that period. But it is novel to say, as apparently 
the Code implies, that it shall also be good against purchasers 
(other than buyers in the ordinary course of business).“* Since field 
warehousing arrangements need not be filed to be perfected** (pro- 
vided the warehouseman has possession) under the Code, a secret, 
perfected security interest may be reserved in goods released for an 
approved temporary purpose for a period of twenty-one days after 
release of the goods. 

Thus, the common law decisions of some states, UTRA, and 
UCC give varying degrees of protection to a security interest in 
released goods, and recommend the use of a trust receipt (or Code 
equivalent) to continue the entrustor’s interest in released goods 
and the proceeds that may arise from their sale. But this interest 
is nonpossessory and fraught with uncertain risks.** 

C. Use of Factor’s Lien, etc., as Additional Protection 


Possibly the lender should consider using a factor’s lien or similar 
device. In states having factor’s lien acts, the lender may take a 
factor’s lien upon all of the debtor’s present and future merchan- 
dise. This can include goods in the field warehouse, goods on the 
premises not as yet placed in the warehouse, and goods on the 
premises which have been released from the warehouse. Since a 
factor’s lien may also include the goods in the field warehouse, it 
can serve as additional assurance that the lender has an enforceable 
security interest in the goods. Further, derivative rights may be 
claimed in the proceeds of merchandise covered by the lien. The 
factor’s lien, however, requires filing for perfection. A careful 
lender may use the factor’s lien as supplementary to, rather than 
in lieu of, a field warehousing arrangement, since field warehousing 
properly conducted assures tight control over the inventory ware- 
housed.*® 

The UCC offers an even greater opportunity for reinforcing 
protection. With the consent of the debtor, the lender may acquire 
a floating security interest in all personal property owned by the 
debtor (equipment as well as inventory) and have rights in pro- 

“UCC § 9-308 should be amended to ide that a purchaser of who 
ee et ete een ae bees 

ieee eer oe and 
Sera 7- eee." b1) required that field warehousing arrangements must 
op. cit. supra note 40, at 29, “contains an exellent dsciption of 





Pompe soe which may be tahen to suiniasien 
See Skilton, The Factor’s Lien on Merchandise, 1955 Wis. L. Rev. 356, 609. 
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ceeds. Again, filing is necessary to perfect this nonpossessory in- 
terest.°° 

In many states, a mortgage on merchandise would not be effi- 
cacious.** 


D. Release Upon Assignment of Account Receivable 
or Contract Right 


The lender may want rights in the proceeds of sales of released 
merchandise. These rights may be derivative rights in proceeds, 
emanating from a security interest in the merchandise which is 
released and sold. Factor’s lien acts, UTRA, and UCC all authorize 
derivative rights in proceeds. Or the lender may want original 
rights in proceeds, in the form of assignments of the borrower's 
rights against his customers. The latter type calls for attention. 

The lender who gets an assignment of the proceeds of sold mer- 
chandise may desire that account debtors pay him directly; in which 
case they would have to be notified of the assignment. Or he may 
be. willing not to notify the customers, and have the borrower 
collect, and remit part or all of the payments to him. He may 
require the borrower to endorse and turn over, uncashed, all checks 
received. In many states, he must heed the rule of Benedict v. 
Ratner,** and restrict the borrower's right to exercise dominion 
over collections. 

A tight control over proceeds of sales may be accompanied by a 
practice of making fresh advances, so that the total indebtedness 
may remain substantially the same, or even grow. 

An assignment by the borrower to the bank of proceeds to be 
derived from sale of goods released from the warehouse may not 
always be fully effective. In many states, an assignment, to be fully 
effective, must be of an existing contract right. In such states, an 
assignment of a future contract right does not give the assignee 
rights in the account when it arises, superior to the claim of a 
garnishing creditor of the assignor, or of the assignor’s trustee in 
bankruptcy. Even if the assignee is paid by the account debtor, he 
runs the risk that the payment may be treated as a voidable prefer- 
ence under section 60 (b) of the United States Bankruptcy Act.® 

It follows that, under the law of some states, the storer will not 
always be in a position to make an effective assignment of proceeds 





Peay - & 2 BIRNBAUM, SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL 


a oo =e Gerber, Mortgages on Merchandise, 89 Cotum. L. Rev. 1339 aed 
268 U.S. 353 (1925). 
#11 USC. § 96. 
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at the time of release of goods from the field warehouse. There may 
not be any existing contract of sale or right to payment. Sometimes 
the storer may have only received the customer’s order to ship— 
it may be an offer for a unilateral contract, in which case there 
would be no existing contract to assign until the seller has accepted 
in the manner requested—by shipping. (However, I could conceive 
that a court might stretch its rule a bit, and uphold the assignment 
of a right to payment so soon to arise.) A way out might be to have 
the storer, immediately upon receipt of the customer’s order, send 
a letter acknowledging the order and promising to ship. Unless 
the customer objected forthwith to this manner of acceptance, a 
bilateral contract might result, which would solve the assignment 
problem. 


E. Release Upon Open Account 


If the lender is willing to release goods from the warehouse 
simply on the borrower’s promise to pay a certain amount in 
reduction of the loan, that, of course, is the lender’s business. But 
he should know what he is really doing. One bank lending on field 
warehouse receipts sometimes took the borrower’s check drawn 
upon itself as payment for the release of goods. The bank knew 
that there were not funds in the borrower’s account to cover the 
check at the time. It was agreed that the bank would deposit the 
funds necessary to cover the check, charge the account, and mark 
the check paid when the borrower was able to assign to it sufficient 
accounts receivable which would arise when the released goods 
were sold and delivered. It seems obvious that the payments to the 
bank, when actually made in this peculiar manner, were not syn- 
chronized with the release of the collateral—the goods—and were 
in danger of being treated as preferential in the event of the bor- 
rower’s bankruptcy. The bank eventually stopped this precarious 
practice. 


IV. In re UNrTeD WHOLESALERS, INC. 


On February 1, 1960, the United States Court of Appeals for the 
Seventh Circuit, in an opinion by Judge Schnackenberg, affirmed 
a bankruptcy decree of the United States District Court for the 
Western District of Wisconsin, In re United Wholesalers, Inc.™ 
The court held that under the facts of the case, as found by the 
district court judge, a field warehousing operation conducted on 





™ 274 F.2d 316 (7th Cir. 1960). 
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the premises of the bankrupt did not have the effect of conferring 
possession of the goods upon the warehouseman, and therefore the 
receipts pledged by the storer to a financial institution did not 
create a security interest in the goods superior to the rights of the 
storer’s trustee in bankruptcy. The decision also held that under 
the facts of the case the transfer of receipts to the financer amounted 
to fraudulent conveyances under section 67 (d)(2) of the Bank- 
ruptcy Act, and were void on that account. The storer’s trustee in 
bankruptcy was awarded a judgment against a concern which had 
purchased the receipts from the pledgee in a private sale, had taken 
possession of the goods covered by the receipts, and had sold most of 
them. The judgment was for the value of the goods at the time of 
their acquisition by the purchaser, with interest, but less the 
amount that the purchaser had paid for the receipts. 


The decision is a double-barreled threat to field warehousing. 
A. The Facts 


In view of the fact that the opinion of the court of appeals did 
not quote all the findings of fact and conclusions of law of the 
district court, the remaining findings and conclusions are printed 
in full as an appendix to this discussion.®* I shall try to give addi- 
tional background by drawing upon evidence contained in the 
record of the case. 

United Wholesalers, Inc. was a Wisconsin corporation formed 
in 1956, with a paid-in capital of $12,000. It engaged in the busi- 
ness of purchasing merchandise from manufacturers and suppliers 
scattered throughout the United States, at jobber’s prices on open 
account, and reselling the merchandise by catalogues and from a 
display room, usually at a 25 percent markup, to wholesale and 
retail outlets. The merchandise was varied, and included such 
miscellaneous items as garden equipment, sporting goods, toys, etc. 
The corporation had its first place of business in rented quarters 
on Third Avenue in Wausau, Wisconsin; and while there it had a 
separate warehouse about three blocks away. In February, 1958, 
the corporation moved to rented quarters on West Wausau Avenue, 
in Wausau, and used this place both for storage and sales. 

Partly because of disproportionate costs sustained in the prepara- 
tion of its catalogues (5 were published in 20 months) the affairs 
of the corporation did not prosper. Its federal income tax return 
for the period May 11, 1956, to February 28, 1957, showed a net 





"See page 496 infra. 
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loss of $49,351.24. On February 28, 1957, its bank balance was 
overdrawn by $2,242, and the corporation was issuing postdated 
checks to creditors. 

On July 1, 1957, the corporation, with a view to borrowing money 
from a finance company, arranged with § Warehouse Company to 
operate a field warehouse. For a nominal rental, it subleased the 
building used as a warehouse to § Warehouse Company. (United 
continued to pay rent to its landlord.) It also agreed to pay S a 
series of fees, one of which was graduated to the amount of goods 
in the warehouse on a monthly basis. The warehouse was bonded 
by S. The bonded warehouse was posted outside and inside by S 
with metal signs. When in the early part of February, 1958, United 
moved into a rented building on Wausau Street, the part of the 
building to be used as a warehouse was subleased to S, and divided 
from the rest by a heavy wall from floor to ceiling, with access by 
a door with a lock furnished by S. Signs posted outside and inside 
specified that the space was a public warehouse owned and con- 
trolled by S. 

Landrum had been employed by United to take charge of its 
stock. When the warehouse was set up, he and an assistant were 
transferred to the payroll of S, and S$ paid them directly, after 
deducting withholding and social security taxes. United was ex- 
pected to reimburse S every month for these payments. Landrum 
remained on the payroll of S until the warehouse operation was 
completed. With the permission of S, he spent some time working 
for United on nonwarehouse matters. He was bonded by S, and 
instructed to deny access to the warehouse to all except S personnel. 
He and his assistant were given the only keys to the warehouse. 

Merchandise which had been purchased by United on open 
account was placed in the warehouse by Landrum, arranged in 
stacks and lots. Stack cards were placed on each group of mer- 
chandise, in conspicuous language showing the custodianship of S. 
Landrum was charged with the task of keeping a registry showing 
the status of the inventory in the warehouse, and making various 
reports to S, including reports on all withdrawals of inventory. 
As the operation continued, the warehouse was policed by S. Un- 
announced spot checks were made by other employees of §, 


. . » Where you never knew when they were coming. Usually 
a regular check period was about once a month. Some of the 
times they came in between times. You never knew when they 
would be coming next. On these checks they would make a 
complete inventory, sometimes. Other times, they would only 
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ee ene a ae ene ae 
1 right, they wouldn’t complete the inventory. 

On the basis of receiving reports sent by Landrum, S issued non- 
negotiable warehouse receipts on the merchandise. These receipts 
described the merchandise by lot numbers, and had more specific 
itemizations attached. About forty receipts were issued from time 
to time. They recited the “Storer’s Declared Value,” which was the 
cost price at which United had obtained the merchandise from its 
manufacturers and suppliers. The receipts stated that the goods 
were received for the account of C Finance Company, “to be de- 
livered in accordance with its instructions.” 

On the day the warehouse was set up, C Finance Company lent 
United $25,500, with interest at six percent, and took as security the 
first two warehouse receipts. The loan was evidenced by a note, 
which the president of United personally guaranteed. The loan was 
to be repaid by United at the rate of $500 per week, or one-half the 
value of all merchandise withdrawn by United from the warehouse, 
whichever was higher. As more merchandise was deposited by 
United in the warehouse, and more receipts were issued, C lent 
further sums and took further notes from United. At one time, 
United’s borrowing from C reached a peak of $82,000. 

The total value of the merchandise covered by the pledged re- 
ceipts varied from time to time. Some merchandise, however, was 
always kept in the display room and was not covered by the receipts. 
It seems obvious that the ratio of pledged and unpledged goods 
was not constant. The president of United testified that there was 
an average of about 60 percent in the warehouse, sometimes dip- 
ping below 20 percent and sometimes going to 75 percent, and that 
when the receipts were finally sold by C they covered about 60 per- 
cent of all merchandise. But there was also testimony that at that 
time warehoused goods were about 95 percent of the total. The 
district court found that “said warehouse receipts constituted an 
attempt to transfer virtually all of the assets of the bankrupt cor- 
poration ....”5' It is clear that United had few assets except 
merchandise purchased on open account. 

At the time C sold the receipts, they covered goods with a stated 
value (cost to United) in excess of $102,243.69 and secured a debt 
of something like $39,000. This would indicate a lending ratio of 
about 40 percent. It is not clear whether this ratio had been main- 





% Testimony of Mr. Landrum in the district court, ate Betas Soe Aapeaet Pe 157, 
In re United lesalers, Inc., 274 F.2d 316 ang hong 1960). 
" In re United Wholesalers, Inc., 274 F.2d $16, 318 “(7th Cir. 1960). 
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tained throughout the life of the lending operation. 

To repay C, it was, of course, necessary for United to sell mer- 
chandise. To facilitate withdrawals of merchandise from the ware- 
house, C initially authorized $ Warehouse Co. to permit $2,000 in 
goods to be withdrawn by United without prior payment. This 
blanket release was to be reinstated upon payment by United to C 
of $1,000, and reinstatement was to be accomplished when C re- 
turned to Landrum a receipted release. A few days would elapse, 
however, between the time when United sent its check to C and 
the time when Landrum received the receipted release-authority 
to reinstate the blanket release. During the pre-Christmas rush, C 
authorized an additional $2,000 blanket release, effective from the 
time United gave its check for $1,000 to Landrum for the first 
blanket release, and Landrum sent the check to C. The simplified 
procedure was designed to save time and expedite sales. It also 
seems that C authorized some special releases of $4,000 and that 
United always had the privilege of withdrawing any item of mer- 
chandise from the warehouse by paying Landrum in cash one-half 
of the stated value of the item. But on two or three occasions § 
stopped all withdrawals from the warehouse. 


Withdrawals of merchandise were never recorded on the original 
nonnegotiable receipts. There is no evidence, however, that Lan- 
drum did not post all withdrawals to his registry, or that the exact 
status of merchandise currently covered by each receipt could not 
be determined by inspection of Landrum’s registry, or of S’s records. 

In April, 1958, United was from four to six weeks behind in 
payments to C. C advised United that it was preparing to sell the 
receipts, exercising the power of sale contained in the notes. United 
thereupon solicited bids for the merchandise pledged to C from 
several dealers who bought distressed merchandise, and obtained a 
high bid of $39,000 from Northway, whose name had been sug- 
gested by C. On April 16, 1958, C sold the receipts to Northway, 
and United’s debt to C was paid. On April 22, 1958, creditors of 
United filed a petition in bankruptcy against United, and two days 
later the corporation was adjudged a bankrupt. Liabilities of 
$373,000 were listed, and assets of only $36,770 (exclusive of the 
field warehoused goods). 


The cost value to United of the merchandise covered by the re- 
ceipts purchased by Northway was in excess of $102,243.69. North- 
way took the figure of $109,310.00 rather than its purchase price of 
$39,000, as the carrying value of the assets it acquired. In a financial 
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statement which it distributed to potential and existing creditors, 
it asserted a “Gain on Inventory Purchase” of $70,310. In the 
United bankruptcy proceedings, however, it was denied on behalf 
of Northway that this was the real value of the merchandise; it was 
asserted that Northway carried this value ($109,310) only because 
it always carried inventory at cost as a bookkeeping practice. The 
claim was made that United had taken the cream of the merchan- 
dise and that much of the remainder was off season goods. It was es- 
timated, however, that Northway had obtained $48,738.90 for mer- 
chandise carried at $73,729.46, had sold the merchandise at prices 
considerably below wholesale, often as loss leaders to induce buyers 
to purchase other merchandise from Northway, and that Northway 
still had a balance of $28,500 of the United merchandise (carried at 
cost to United). However, Northway’s selling expenses would have 
to be taken into account as a deduction. 

Possibly, the publication of Northway’s financial statement claim- 
ing a large profit on the purchase of the United merchandise stirred 
United's trustee in bankruptcy. Possibly the trustee would not have 
seriously disputed C’s security interest in the warehoused goods, 
had they not been sold. It was irritating to see the equity of the 
bankrupt sold out on the eve of bankruptcy and the purchase result 
in a profit to Northway. 

Unless we keep the possibility in mind that the real complaint 
may have been against Northway’s intervention and not against C’s 
security interest, we may be troubled by the precise decision. North- 
way was held liable for the full value of the merchandise ($102,- 
243.69), “but because of equitable considerations and to avoid hard- 
ship upon Northway Wholesale, Inc. and its personal sureties on 
its bonds, Northway should be given a credit of $39,000.00 which 
is the amount it paid . . . .”5* In so deciding, the district court 
gave some measure of protection to C against a claim for restitution 
which might be brought by Northway.** § was not a party in this 
litigation. 

B. Grounds for the Judgment Against Northway 


I shall now discuss the two grounds for the judgment against 
Northway: (1) the field warehousing operation never transferred 





™ Brief, supra note 56, at 116. 
™ Backfire litigation is now in process. It raises several interesting questions: 
the question of the liability of C to Northway, and the question of the liability 
of S for asserted failure to maintain an effective warehouse, etc. (S was not a 
in the United Wholesalers’ litigation). On some aspects of the question 
of the warehouseman’s liability for failure to maintain an effective ware- 
house, see Comment, supra note 6, at 676-77. 
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possession to the warehouseman—C never got a security interest in 
the goods; and (2) the pledges of receipts to C were fraudulent con- 
veyances, made with intent to hinder, delay and defraud the credi- 
tors of United, occcurred within one year of bankruptcy, and were 
void under paragraph 67 (d) (2) of the Bankruptcy Act. The second 
point will be considered first. 


1. Were the Pledges of Receipts Fraudulent Conveyances? 


It is not entirely clear why the transfers of receipts from United 
to C were called fraudulent conveyances. 

In the Hand case,*° the United States Supreme Court held that 
the attempted field warehousing arrangements constituted fraudu- 
lent conveyances. This holding was to counter the contention that 
even though the warehouseman may not have achieved possession 
of the goods, the receipt holders had an equitable lien which, under 
the Bankruptcy Act of 1898, arguably was superior to the rights of 
a trustee in bankruptcy. It seems the same reasons that moved the 
Court to conclude that the warehouseman had not obtained posses- 
sion (the laxity of the custodianship, the availability of the goods 
to the storer, the lack of clear signs, the fact that the goods were 
not hidden, etc.) persuaded the Court that the transactions were 
fraudulent conveyances. 

In Hand, the conclusion that the transfers were fraudulent seems 
to be merely an appendage to the major conclusion that the ware- 
houseman had not achieved possession. If he had, it seems fair to 
think that the Court would not have called the transactions fraudu- 
lent. The fraudulent conveyance approach did not seem to create a 
separate and distinct danger to the efficacy of field warehousing. 

In United Wholesalers, however, it is possible that the pledges of 
warehouse receipts to C were considered fraudulent conveyances 
irrespective of whether or not the warehouseman had achieved 
possession. If this approach is considered to be the intended one 
(I trust it is not) the security of many secured transactions involving 
merchandise is threatened on a wide front. 

Reading findings of fact 15 and 16% by themselves, one might 
get the impression that the trial judge rested his conclusion that 
the transfers were fraudulent conveyances upon the following find- 
ings: (1) The bankrupt was hopelessly insolvent at the time of the 
creation of the field warehouse and continued so thereafter until 
adjudicated a bankrupt. (2) The warehouse receipts “constituted 





Security Warehouse Co. v. Hand, 206 U.S. 415 (1907). 
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an attempt to transfer virtually all of the assets of the bankrupt 
corporation, acquired for the most part on open account, beyond 
the reach of the bankrupt corporation’s creditors. . . .”8 (3) 
Therefore, such receipts were made and given with “actual intent 
to hinder, delay or defraud either existing or future credi- 
SE i 

Let us concede, for the sake of argument, that C Finance Com- 
pany, at the time it made the loans, should have known that United 
was hopelessly insolvent. Let us also concede, for the sake of argu- 
ment, that practically all of United’s assets were field warehoused 
to C. Nevertheless, (1) C loaned money—new value—in the ordi- 
nary course of business. (2) C acquired only a security interest in 
the merchandise. It did not buy the merchandise for an inadequate 
consideration. The extent of its acquired interest was commensu- 
rate with the money it loaned. (3) There is no evidence that C 
acquired grossly excessive collateral to protect its advances. This 
is not the case of taking a mortgage on $100,000 of personal property 
to protect a loan of $100. C possibly loaned up to 40 percent on the 
cost value of the merchandise. Considering the character of the 
merchandise, there is nothing to suggest that C was playing “dog in 
the manger.” 

It is not infrequent for lenders to engage in continuing lending 
operations on the security of all of the debtor’s merchandise. This 
merchandise often includes such merchandise purchased by the 
debtor on open account. A supplier who discovers that the very 
merchandise he sold is pledged to a lender may feel abused. But 
the fact remains that he sold on open account, without strings, and 
should not complain of his debtor’s disposition of the goods. More- 
over, loans made on the security of inventory are often beneficial 
to suppliers. The debtor gets cash to pay debts and hold inventory 
until he can sell at the best prices. In effect, the pledgee may be, 
to the extent of his security interest, a purchaser of the goods in 
the ordinary course of business. If such financing arrangements are 
in danger of being called fraudulent conveyances when made with 
a debtor who is hopelessly insolvent and when they include virtually 
all of the debtor’s assets, it is a question whether the harm of the 
inhibition will outweigh the good. 

However, another interpretation is quite possible. It may have 
been essential to the fraudulent conveyance decision that “the bank- 
rupt corporation retained full dominion and control over and pos- 
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session of the merchandise located in that portion of the warehouse 
alleged to be a field warehouse,” as finding 14 of the trial court 
states. 

Until 1959, a Wisconsin mortgage on merchandise, even though 
filed, was ineffective as to creditors of the mortgagor, if mortgagor 
was permitted to remain in possession, make sales, and keep some 
or all of the proceeds for his own use. The transaction was said to 
be a fraudulent conveyance, on the theory that it tended to hinder 
and delay creditors. The actual good faith of the parties was imma- 
terial. This rationale goes all the way back to Twynes case in 1601. 

Section 67d (2) (d) of the Bankruptcy Act (seemingly relied upon 
in United Wholesalers, requires that there be an actual intent to 
hinder, delay or defraud creditors. One might think that the con- 
structive fraud said to be involved in such freehanded mortgages on 
merchandise would not qualify where actual intent is required. The 
draftsmen of the Uniform Fraudulent Conveyance Act, from which 
the Bankruptcy Act section was drawn, probably intended to ex- 
clude such cases of constructive fraud. In construing the Act, how- 
ever, courts so far seem to have paid little heed to this probable in- 
tention of the draftsmen. 

If United’s retention of dominion was necessary to the judicial 
conclusion that the transfers were fraudulent, the fraudulent con- 
veyance decision becomes subsidiary to the decision on possession, 
and offers little independent danger to field warehousing operations. 

A question not treated by the district court or the seventh circuit 
was whether there had been a violation of the Wisconsin Bulk Sales 
Act. I suspect that the real grievance of the creditors of United was 
not that United field pledged most of the merchandise purchased 
on open account to C. Rather it was that C, on the eve of United’s 
bankruptcy, sold the receipts to Northway at an amount (a fraction 
of United's cost) which barely satisfied C’s claim, without notifying 
United’s creditors and giving them a chance to try to salvage 
United's equity. 

Two questions arise under the Wisconsin Bulk Sales Act: (1) Did 
the pledges of warehouse receipts by United to C violate the Act? 
(2) Did the sale by C to Northway violate the Act? 


2. Did the Warehouseman Get Possession? 


The findings of fact of the trial court are a mixture. They con- 
tain findings as to the underlying facts of the case, and findings in 





“3 Co. . 80b, 76 a . 809, sub. nom., Chamberlain v. T , Moore’s 
K.B. 638 (1602). See also a a4 § 241.14 (1959) for the present law. 
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the nature of inferences or conclusions. Critical conclusions con- 
tained in the findings of fact are: 


(10) . . . In effect, the bankrupt corporation was able to con- 
tinue its business operations handling, selling, transferring and 
disposing of merchandise after the so-called ‘field warehousing’ 
arrangement was set 4p as it-had done prior thereto, and at 
all times had complete\access to and did in fact use, sell, take 
and dispose of merchandise as it desired in the ordinary course 
of its business event tho such merchandise was allegedly 
in the so-called ‘field warehouse.’ 


(13) That the actual custody, control, and possession of the 
merchandise placed in the so-called ‘field warehouse’ oper- 
ated in form only by St. Paul Terminal Warehouse Company 
remained in the pt corporation at all times on and after 
July 1, 1957; that at no time did St. Paul Terminal Warehouse 
Company acquire custody, possession or control of or over the 
merchandise placed in so-called ‘field warehouse’ and no 
real or true field warehouse ever came into existence .. . .* 
(14) [The] bankrupt corporation retained full dominion and 
control over and possession of the merchandise. . . .** 

16) . . . such warehouse receipts were made and given with 
e actual intent to hinder, delay, or defraud either existing or 
future creditors .. . .* 


These are powerful conclusions. If they are true they, of course, 
determine the case. There is nothing more to decide. The storer’s 
trustee in bankruptcy must prevail; I suppose not even the staunch- 
est supporter of field warehousing would contend otherwise. 

These conclusions have the air of conviction. Coming from the 
judge who was on the scene, heard and saw the witnesses, and 
formed judgments as to their veracity, they are entitled to respect. 
These conclusions do not necessarily emanate solely from the under- 
lying facts the judge sets forth in his findings; they may depend in 
part upon the whole record of the case, and upon those things that 
cannot be recorded in notes of testimony—i.e., the way witnesses 
spoke, inflections of voice, and so forth. The task of analyzing and 
criticizing conclusions of this nature is a difficult one. 

I would like to have all such conclusions supported by the record, 
except where the trial fact-finder specifically finds against the credi- 
bility of testimony. If certain findings are contrary to undisputed 





“See page 437 infra. 
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testimony, it would be instructive to have the fact-finder tell us that 
the testimony is not to be believed. 

Another point: I have not read the full record of the case. I have 
only read the record of appeal. 

I think I have said enough to suggest the essential difficulty of 
answering the question: should these conclusions be fully review- 
able by an appellate court as matters of law? In other words, should 
the appellate. court form its own conclusions on the basis of the 
underlying evidence as revealed by the record on appeal, and the 
underlying facts as found by the trial court, unswayed by such 
conclusions of the trial court? 

It is. not clear what weight the seventh circuit court gave to these 
conclusions of the trial court. After quoting with approval para- 
graphs of the findings of fact (including some of the above lan- 
guage), the opinion observed: 


We have examined the evidence in the record, having in mind 

our limited authority to disturb the findings of the district 

court under rule 52 (a) of the Federal Rules of Civil Procedure, 

28 U.S.C.A. rule 52 (a), which applies in bankruptcy cases . . . . 

We cannot say that these findings of fact are erroneous; there- 

fore, we do not set them aside. 

Under the facts thus established in the court below, it becomes 

a question of law as to whether its judgment is correct.** 

Did the court say that the inferences or conclusions contained in 
the findings were entitled to the respect due findings of fact, or was 
it merely referring to those parts of the findings which were state- 
ments of underlying facts? 

It may be that the question is academic. The opinion may be 
interpreted, because of its succeeding discussion, as saying, “In any 
event, we agree.” And whether we treat the question of possession 
in pledges as a fully reviewable matter of law, or as a matter of fact, 
there is no gainsaying the power of a trial court’s conclusions. 

What underlying facts may have motivated the trial court and 
the court of appeals to conclude that possession had not been trans- 
ferred to S$? Let us run through the factors or pigments entering 
into the picture of possession, keeping in mind that there are limits 
to dissection, and that the ultimate question that concerns us de- 
pends on a balancing of all of the facts considered together. 


(1) The Warehouseman. Finding 14 states that the warehouse- 
man was 
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. . . paid nothing for ‘storing goods,’ it in fact did not store 
any goods in a warehouse operated by it, bankrupt corporation 
retained full dominion and control over and possession of the 
merchandise located in that portion of the warehouse all 

to be a ‘field warehouse,’ and therefore Chapter 119 of the 

Wisconsin Statutes was not complied with, has no application, 

and the warehouse receipts in question were invalid and gave 

Crest Finance Co., Inc., no title or right to take ‘merchandise 

in question.’ 

The sentence is somewhat bewildering. Did the fact that the ware- 
houseman “was paid nothing for ‘storing goods’” have anything 
to do with the conclusion that the receipts did not confer title to 
the merchandise? Or did the conclusion follow solely from the 
finding that the warehouseman did not have possession of the 
goods? If the comment that the warehouseman received no pay- 
ment for storage is intended as more than an aside, it thrusts at 
the heart of field warehousing. 

The UWRA applies to receipts issued by a warehouseman, defined 
as one “in the business of storing goods for profit.” If S does not 
qualify as a warehouseman under UWRA, it may be that the re- 
ceipts are outside its coverage. But if S is in fact a bailee of the 
goods, C’s interest may be protected as a field pledge, even though 
the receipts do not qualify under UWRA. 

I do not mean to imply that S was not a warehouseman as defined 
in UWRA. The fees charged by S may have been entirely for serv- 
ices, and not for space. But if S had possession, they were services 
in connection with the storage of goods, and thus S was in the busi- 
ness of storing goods for a profit. Field warehousemen who under- 
take to run warehouses on the storer’s premises do so for a profit in 
the form of fees for services in the conduct of the warehouse. It 
seems to me they qualify under UWRA. 

It is probable that the trial judge did not intend this comment 
to weigh heavily. He may have viewed it as making, at the most, 
some contribution to an inference that the warehouse operation 
was a sham. The seventh circuit opinion does not quote or refer 
to this finding. 

(2) The lease. The subleasing of the warehouse to S$ did not 
seem to have any weight in the determination of this case. There 
is no reference to the lease, or to its provisions on access to the 
premises, and so forth, in the findings of fact of the trial court. Nor 
does the record on appeal contain any description of the terms of 
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the lease. Finding 10 states inter alia that the bankrupt corpora- 
tion “at all times had complete access to and did in fact use, sell, 
take and dispose of merchandise as it desired. . . .”""? 

(3) Notice to third parties. Finding 10 states “There was no 
recording or other notice given to anyone of the existence of said 
warehouse receipts or any other information concerning the finan- 
cial transactions and the warehousing arrangements heretofore re- 
ferred to.”"8 

Thus, our attention is directed to the fact that the parties had 
not placed a chattel mortgage or factor’s lien upon the merchandise 
and filed of record. If they had done so, they would have put all 
creditors, no matter how distant from the premises, on constructive 
notice, and most of the important creditors would probably have 
been actually notified through credit agencies that regularly check 
public records. (However, I understand the lease was recorded.) 

Notice by public filing has unique values in supplying informa- 
tion on a person’s financial status. Our law continues to say, how- 
ever, that a security interest in chattels may be perfected by the 
taking of possession without filing, despite the fact that distant 
creditors can hardly regard transfer of possession as a satisfactory 
substitute for filing in giving them notice. The possibility of filing 
of record, however, may have weight in a court’s mind when it 
determines acceptable standards of possession. Where chattels are 
permitted to remain in an enclave on the debtor’s premises, the 
possession of another should be visible as well as real. 

There were signs stating that the warehouse space was in the pos- 
session of S, but the signs did not specifically state that the goods 
were pledged. 

The question is, how communicative must notice be? Must the 
parties go out of their way affirmatively to advise that undisplayed 
merchandise has been pledged? Or is it sufficient that all pledged 
merchandise be kept out of sight in a separate room posted to show 
the possession of a warehouseman? Field warehousemen generally 
assume notice is enough which states that they, rather than the 
owner of the surrounding premises, are in possession of the goods 
in the enclave. 

(4) Warehouseman’s security measures. There is no evidence 
that S did not take the usual precaution to guarantee the security of 
the warehouse and the goods. S furnished the lock for the door and 
gave the only keys to the custodian and his assistant. The custodian 
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was instructed to deny access to United personnel, and was informed 
of the terms under which he could release merchandise. There is 
evidence that S rather diligently policed the operation. 


Nevertheless, the trial court found that the “bankrupt corpora- 


tion retained full dominion and control over . . . the merchandise 
...” (finding 14) and “at all times had complete access to. . . 
merchandise ....” (finding 10). 


(5) The Custodian. The court was completely unimpressed with 
the attempt to make Landrum the employee of S. In the view of 
the court, “his salary continued to be paid in fact by bankrupt” 
(finding 5) and he “realized that his salary was in fact paid by 
bankrupt and therefore did the work of a sales clerk and receiving 
room clerk and marked up the retail prices... .” (finding 10). 
This view of Landrum’s status seems to have weighed heavily in 
convincing the trial court that the actual possession and control of 
the merchandise remained in Landrum. It contributed to a feeling 
of disbelief that the warehouse was real. The seventh circuit seems 
to have shared this feeling, and quoted with approval language of 
McCaffey Canning Co. v. Bank of America:" 


Actual change of possession means existing in fact, and trul 
and absolutely carried out, as opposed to formal, sewmtial 
virtual, or theoretical change. 


The appointment of the owner, or one of his staff, as a ware- 
houseman’s custodian of goods stored, while not conclusively 
ineffectual, is nevertheless a circumstance to give pause, and 
must be carefully weighed in connection with ke other facts in 
evidence .. . .” 


The opinion went on to say that the facts in the Hand case “were 
essentially the same as in the case at bar.”"¢ 


Sublimated were all of the controls that had been imposed by S 
over the custodian, and the fact that the evidence indicates he 
scrupulously carried out his instructions from S. Was it an over- 
simplification to conclude that Landrum, in the performance of 
his warehouse duties, continued to be nothing but the employee of 
United? 

Field warehousemen would find many of their operations im- 
practical, unless they could make use of the services of a “former” 
employee of the storer. In many field warehousing operations, fre- 
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quent withdrawals are contemplated, (the case here) and somebody 
has to be around the warehouse to release the goods in accordance 
with instructions. It would be hardly feasible to bring in someone 
from the outside to run the warehouse operation, even if a person 
experienced in handling the particular inventory could be found. 
The natural person to run the warehouse for the warehouseman is 
the person who has been previously running it for the storer. 

(6) The blanket release. The trial court felt that the system of 
blanket releases placed no inhibitions upon United's ability to sell 
in the normal course of business; that everything continued as 
before (finding 10). It does not go so far as to say that goods were 
released without authority; it is suggested that the “possession” of 
the warehouseman was not actual. The evidence indicates that 
there was some flexibility in the release from warehouse practices 
authorized by S and C. And as I noted in discussing releases under 
standing delivery orders, there is some danger in making release | 
procedures so liberal that they create the impression that there are 
no real controls. 

On the other hand, we should not conclude that permitting the 
storer to withdraw a small percentage of the total pledged goods 
without paying off an aliquot portion of the loan in advance, is 
necessarily a pernicious practice. 

Inventory is intended to be fluid. All parties, including general 
creditors, should be benefited, if the least possible interference is 
placed upon the debtor’s normal course of business, consistent with 
the maintenance of controls. 

Who controls the water in a tank—the person holding the cup, 
or the person with his hand on the faucet who permits the water 
to run? 

I suppose one could say it wasn’t S who had his hand on the 
faucet—it was Landrum, the employee of United. Or, the water é 
was just permitted to run out, nobody had his hand on the faucet. 

But at least I would like to make this point: If S did have his 
hand on the faucet, didn’t he have control of the tank? 

There is a value to blanket releases, and one can get overly tech- 
nical if he insists on specific releases in advance. They are used 
frequently by professional field warehousemen. Stop the practice, 
and it may turn out that most field warehousing would have too 
much rigidity to be workable. 

(7) The receipts. The trial court found (finding 11) that: 


[T]he agreement between the parties and the manner in which 
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they handled the financing operations heretofore described and 

the so-called ‘field warehousing’ arrangements were in fact con- 

trary to the terms of the warehouse receipts issued by St. Paul 

Terminal Warehouse Company, and the ties between them- 

selves in their dealings did not follow the written provisions 

of the warehouse receipts or the provisions of the warehousin 
agreement entered into between the bankrupt corporation an 
the St. Paul Terminal Warehouse Company.” 

The written agreement between the storer and the warehouse- 
man, apparently referred to in this finding, is not reproduced in 
the record on appeal. I am at a loss to know, therefore, in what 
respect this agreement was not carried out in the dealings of the 
parties. As for the dealings of the parties being contrary to the 
terms of the receipts, the brief for the trustee in bankruptcy suggests 
a possible reason for this statement. It is that withdrawals against 
the receipts were not noted on the original receipts."* But is this 
necessary where the receipts are nonnegotiable? It is true that there 
were spaces on the receipts for the notation of withdrawals. But 
should it matter to the warehouse and the pledge, if the with- 
drawals are not noted on the receipts? 

Finding 9 of the trial court goes a long way to indicate that at all 
times it was possible to determine from the warehouseman’s records 
what goods were currently covered by what receipts. And there is 
no evidence that there was any commingling of free and receipted 
goods, nor any confusion or inability to identify, against which 
UWRA section 22 seems to be aimed. 


CONCLUSION 


Field warehousing in the seventh circuit suffered a setback because 
of United Wholesalers. Possibly, the thing to do in Wisconsin is to 
reinforce it with a factor’s lien and with notice filed of record. That 
may take care of most, if not all, of the problems raised by the 
case. Sometime, perhaps, further decisions of the seventh circuit, 
or a decision of the Wisconsin Supreme Court (which, after all, 
should have the final word) will clear the atmosphere. 

Meanwhile, there is no denying that field warehousing can do 
something that a nonpossessory security interest like a factor’s lien 
cannot do—it can supply a lot of controls, backed up by the respon- 





™ See 437 infra. 
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sibility of the warehouseman. The proof was in the pudding in 
United Wholesalers. On the very eve of bankruptcy, when the 
debtor had practically no assets outside of the field warehouse, there 
remained enough inside to pay his debt in full to the pledgee of 
the receipts. 


APPENDIX B 


FInpIncs OF FAct, CONCLUSIONS OF LAW 
OF THE District Court 


(The findings and conclusions reported in the 
court of appeals opinion are omitted.) 


FINDINGS OF FACT 


1. That the bankrupt corporation was, prior to being adjudicated a bank- 
rupt, en in the wholesale and catalog merchandising field, with its prin- 
cipal ce located in the City of Wausau, Marathon County, Wisconsin, and 
engaged in selling merchandise through catalogs distributed throughout the 
State of Wisconsin and the surrounding states, with its offices, display room and 
warehouse located near the intersection of Cherry Street and Wausau Avenue 
in the City of Wausau, Wisconsin, after July 1, 1957. 

2. That from time to time the bankrupt corporation caused to be printed 
large catalogs, which were distributed in great numbers throughout the State of 
Wisconsin and the surrounding states, describing and advertising for sale 
numerous types of merchandise of all kinds and descriptions; that said merchan- 
dise was acquired by bankrupt through numerous manufacturers and suppliers 
and placed in the warehouse leased by the bankrupt corporation, which building 
also housed the offices, display room and the warehouse used in bankrupt’s 
operations. 

3. That the bankrupt ee was a relatively new corporation with 
limited funds which ambitiously wished to expand its operations rapidly but had 
insufficient working capital. 

5. Under the so-called “field warehousing” arrangement, be were posted on 
the door leading into the portion of the building denominated “field warehouse” 
i that it was a public warehouse under the control of St. Paul Terminal 
Warehouse Company. A lock and were placed upon the door leading into 
the said warehouse area with the said Landrum having the key. 

6. After July 1, 1957, virtually all merchandise ordered from numerous and 
various manufacturers and suppliers throughout the United States and received 

the bankrupt corporation was immediately upon receipt placed in the so-called 
“field warehouse” and a non-negotiable warehouse receipt was thereupon issued 
by St. Paul Terminal Warehouse ge vee describing the merchandise so 
received, and the warehouse receipt was thereupon issued to Crest Finance Co., 
Inc. 

7. That Crest Finance Co., Inc. on July 1 and from time to time thereafter 
made loans to the bankrupt corporation with the warehouse receipts as collateral: 
that on July 1, bankrupt executed its first collateral note to Crest Finance Co., 
Inc. for $25,500.00 with interest at six per cent, which note was payable at the 
rate of $500.00 a week or fifty per cent of the value of any and all merchandise 
withdrawn from the warehouse, whichever amount was greater in any icular 
week. The collateral note stated that the warehouse receipts were held by Crest 
as collateral security for the loan advances. From time to time thereafter addi- 
tional collateral notes were executed and as each additional note was prepared, 
all warehouse receipts theretofore issued were included upon and listed as col- 
lateral on the new additional note. The last of said collateral notes was issued 
on or about February 7, 1958. 
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8. On or about July 1, 1957, when the method of financing arranged between 
bankrupt corporation, Crest Finance Co., Inc. and St. Paul Terminal warehouse 
[sic] Company was entered into, it was agreed between them that the bankrupt 
corporation retained “blanket authority” to withdraw up to $4,000.00 of mer- 
chandise of any kind at any time from the so-called “field warehouse” based upon 
the cost price of the merchandise; that before withdrawals in excess of $4,000.00 
could be made, the sum of $2,000.00 had to have been paid upon the outstanding 
collateral note or notes under the agreement between those parties. In addition, 
it was understood and agreed between those parties that the bankrupt corporation 
could at any time withdraw any merchandise of any price as it saw fit and in any 
total amount so long as it paid to Crest Finance Co., Inc. through St. Paul Ter- 
minal Warehouse Thedpady fifty per cent of the cost price of merchandise 
removed from the warehouse. 

9. That Milton Landrum kept a record and account of merchandise with- 
drawn from the warehouse of the bankrupt corporation and made remittances 
to St. Paul Terminal Warehouse pera 9d of the money collected from the 
bankrupt on the basis of fifty per cent of the cost price of the merchandise with- 
drawn. After the merchandise was withdrawn, day by day, as needed to meet 
current sales of bankrupt corporation to customers, Landrum’s list and record 
of that merchandise was periodically sent to St. Paul Terminal Warehouse and 
from time to time written releases of the merchandise so withdrawn were there- 
after received by bankrupt corporation from Crest Finance Co., Inc. and St. Paul 
Terminal W: ouse Company. Such written releases were executed and sent 
to the bankrupt corporation several days or even a week after the merchandise 
had been withdrawn and sold to other persons by bankrupt corporation as its 
own merchandise. 

11. That the agreement between the parties and the manner in which th 
handled the financing operations heretofore described and the so-called “field 
warehousing” arrangements were in fact contrary to the terms of the warehouse 
receipts issued by St. Paul Terminal Warehouse Company, and the parties be- 
tween themselves in their dealings did not follow the written provisions of the 
warehousing agreement entered into between the bankrupt corporation and St. 
Paul Terminal Warehouse Company. 

12. That the bankrupt corporation was handling and using the merchandise 
kept in the so-called “field warehouse” as its own merchandise, and Crest Finance 
Co., Inc. agreed and consented to such course of conduct by the bankrupt corpo- 
ration and raised no objection thereto so long as Crest Finance Co., Inc. received 
the weekly payments called for by the various collateral notes. 

14. That St. Paul Terminal Warehouse Company paid nothing for the use of 


the alleged warehouse, it was paid nothing for “storing »” it in fact did 
not store any in a warehouse operated by it, bankrupt corporation re- 
tained full dominion and control over and ion of the merchandise located 


in that portion of the warehouse alleged to be a “field warehouse,” and therefore 
Chapter 119 of the Wisconsin Statutes was not complied with, has no application, 
and the warehouse receipts in question were invalid and gave Crest Finance Co., 
Inc. no title or right to the merchandise in question. 

18. That on and after April 16, 1958, Northway Wholesale, Inc. wrongfully 
removed, converted and transferred all of said merchandise located in the said 
warehouse for its own use and for its own purpose; that Northway Wholesale, 
Inc. and certain individuals connected with it executed and filed with the Court 
a bond — said Northway Wholesale, Inc. and said personal sureties to 
pay to the Trustee the full value of the said merchandise if it be determined in 
these proceedings that Northway Wholesale, Inc. did not acquire full right and 
title to and in the said merchandise. 

20. Exhibit Number “I” introduced upon the hearing before the Referee on 
February 4, 1959, prepared by Northway Wholesale, Inc’s. accountant, William 
Rantz, shows that from the merchandise so acquired by Northway Wholesale, 
Inc. from Crest Finance Company under the so-called warehouse receipts that 
Northway has already received from the portions sold prior to February 4, 1959 
the sum of $50,512.22, and that in addition it still retained thereafter portions 
of said merchandise with a market value and expected sales price of $19,603.54 
or a total market value of said merchandise of $70,115.76 as evidenced by actual 
sales of said merchandise since the time the same came into the possession of 
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Northway Wholesale, Inc. and even though said merchandise in part was 
used as a “loss leader” to sell other merchandise of Northway Wh » Inc.; 
that the average overhead and operating expense for this type of wholesale sales 
operation is ten cent of gross sales. 

21. That the Trustee in eee ar hing the bankrupt corporation is entitled 
to receive from Northway Wholesale, the full value of said merchandise on 
April 16, 1958, which value as of said date was $102,243.69, but because of 
equitable considerations and to avoid hardship upon Northway Wholesale, Inc. 
and its al sureties on its bond, Northway should be given a credit of 
$39,000.00, which is the amount it paid to Crest Finance Co., Inc. Therefore the 
Trustee in Bankruptcy is entitled to Judgment against Northway Wholesale, Inc. 
in the net amount of $63,243.69, together with interest thereon at five per cent 
per annum from April 22, 1958. 


CONCLUSIONS OF LAW 


1. That no valid warehouse ever came into existence on the premises operated 
by the bankrupt corporation or St. Paul Terminal Warehouse Company in con- 
nection with the bankrupt ration’s operations in the City of Wausau, 
Wisconsin, and possession, custody and control of the merchandise acquired by 
the bankrupt oe ee wae at no time was transferred to or became vested in St. 
Paul Terminal Warehouse Company. All warehouse receipts issued by St. Paul 
Terminal Warehouse Company to Crest Finance Co., Inc. under the so-called 
“field warehousing” arrangements were wholly void and failed to transfer any 
right or title to the said merchandise to Crest Finance Co., Inc. 

2. That the attempted transfers of title by the issuance of the so-called ware- 
house receipts in question to Crest Finance Co., Inc. are all void because they 
attempted to transfer assets contrary to paragraph 67 (2) (d) [sic] of the Bank- 
ruptcy Act and were made and given with actual intent to hinder, delay, or 
defraud either existing or future creditors. 

3. That Northway Wholesale, Inc. acquired no right in or title to any mer- 
chandise located in the warehouse operated by the bankrupt corporation and/or 
St. Paul Terminal Warehouse Company in the City of Wausau, Wisconsin, and 
the attempted transfer of any title to or right in such merchandise to Northway 
Wholesale, Inc. was void and of no effect. 

4. That Northway Wholesale, Inc. is now estopped to claim that the value 
of the merchandise received by it through the alleged warehouse receipts did not 
in fact exceed $102,243.69. 

5. That the Trustee in Bankruptcy of the bankrupt corporation is entitled 
to recover from Northway Wholesale, Inc. the full value of said merchandise on 
April 16, 1958, which value as of said date was $102,243.69, but because of 
equitable considerations and to avoid hardship upon Northway Wholesale, Inc. 
and its al sureties on its bond, Northway should be given a credit of 
$39,000.00, which is the amount it paid Crest Finance Co., Inc. Therefore the 
Trustee in Bankruptcy is entitled to Judgment against Northway Wholesale, Inc. 
in the net amount of $62,243.69, together with interest thereon at five per cent 
per annum from April 22, 1958. 
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Fictitious Payees on Checks Requiring 
Dual Signatures 


WrturaM O. Morris* 


The problem presented for consideration is whether a negotiable 
instrument requiring the signature of two persons, such as checks 
drawn by officers of a corporation which require the signatures of 
both the president and treasurer, should be treated as bearer paper 
or as order paper when only one of the signers did not intend for 
the named payee to have any interest in the check or knew that the 
named payee was a fictitious person. 

It is elementary law that an instrument, otherwise satisfying the 
requirements of the Uniform Negotiable Instruments Act (herein- 
after NIL), to be negotiable must necessarily be made payable to 
the order of a designated payee or payable to bearer.? Section 1 of 
the NIL reads in part: “An instrument to be negotiable must con- 
form to the following requirements. . . . (4) Must be payable to 
order or to bearer.” Section 8 states: “The instrument is payable 
to order where it is drawn payable to the order of a specified per- 
son or to him or his order. . . .” Section 9 states: “The instru- 
ment is payable to bearer. . . . (3) When it is payable to the order 
of a fictitious or nonexisting person, and such fact was known to 
the person making it so payable. . . .””* 

Judge Kirkpatrick speaking for the court in Pennsylvania Co. v. 
Federal Reserve Bank‘ said: 
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It is well settled that an existing person may be [a] fictitious 
person within the meaning of Sec. 9(3) of the Negotiable In- 
struments Law. The rule is that when an instrument is made 
payable to an existing person, but with no intention that he 
shall have any interest in it, the name being used entirely as 
a matter of form, it is considered to be payable to the fictitious 
payee and so payable to bearer. The sole test of whether the 
payee is a fictitious person in each case is the intent of the 
drawer in inserting the name of the payee.® 


It must be observed that Judge Kirkpatrick stated that in deter- 
mining whether the payee was fictitious the intent of the drawer 
governs, while the act states the intent of the “person” making it so 
payable is the deciding factor. 

Where an instrument is executed by an agent or agents, is the 
intent of the principal or that of the agent or agents to govern in 
determining the nature of the instrument as being either order or 
bearer paper? Who is the person making it so payable? As a sug- 
gested answer to this question, Judge Kirkpatrick continued by 
saying: “It is generally held that where the officer or agent who 
issues the paper is one who has full authority to do so alone, his 
intent governs, regardless of any knowledge which his principal 
may have of the transaction.”* This would indicate that the court’s 
view of the matter is that the “person” mentioned in NIL section 
9 (3) is the person empowered to execute the instrument. It is the 
agent’s intent, when he has the authority to sign for the principal, 
which should govern as to whether the payee was to have any in- 
terest in the instrument and not the intent of the principal.’ Under 
this view, the problems in the dual signature requirement become 
more complex. If the court had taken the view that the intent of 
the principal as to whether the named payee was to have any 
interest therein should govern (as to whether we have order or 
bearer paper), a great amount of difficulty would have been avoided. 

Attention should also be called to section 30 of the NIL which 
states: “. . . If payable to bearer it is negotiated by delivery, if 
payable to order it is negotiated by the indorsement of the holder 
completed by delivery.”* It necessarily follows from reading this 


¥7d. at 984. 
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section together with sections 1, 8 and 9, that if the negotiable 
instrument is deemed to be payable to bearer by virtue of NIL 
section 9 (3), the fact that any indorsement thereon which has been 
forged would not prevent the instrument from being negotiated, 
for being bearer paper the instrument could be negotiated by 
delivery alone.? Upon presentation of such an instrument to the 
drawee bank, drawee might properly debit the account of drawer 
over drawer’s objection and the bank would have complied with 
drawer’s order by having paid the amount of the instrument to 
the bearer. 


It is clearly recognized that one upon whom a bill or check is 
drawn may debit the account of the drawer only when the drawee 
has accepted or made payment thereon in strict compliance with 
the order addressed by drawer to drawee. If drawee improperly 
debits the account of drawer by his failure to have complied with 
drawer’s order, drawer has a cause of action against drawee to 
require drawee to recredit drawer’s account for the amount of the 
unauthorized debit. 


Assuming that the aforementioned laws and their interpretation 
are accepted, then one might properly proceed to the more difficult 
problem which furnishes the subject of this article. The problem 
is suggested by way of the following hypothetical case. Suppose 
that Checko Company opened a checking account with X Bank 
in the firm name with the clear understanding that all checks 
drawn by Checko Company on X Bank must be signed by both 
the president and the treasurer to be valid. That is, X Bank had 
been instructed and had agreed to honor only checks signed by 
the president and treasurer of Checko Company. 


The president of Checko Company signed a company check 





App. 1951); Union Nat’l Bank v. Bluff City Bank, 152 Tenn. 486, 279 S.W. 797 
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Saird v. Crank, 182 Va. 455, 29 S.E.2d 225 (1944). 
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intending for the named payee, Jones, to have an interest in the 
check. However, the treasurer, at the time of placing his signature 
upon this check, did not intend for Jones to have any interest in 
the check or the proceeds therefrom. Some unknown person forged 
Jones’ name to the check by way of an indorsement. The check 
was subsequently presented to the drawee for payment and was 
paid. The board of directors of Checko Company, upon discovering 
the facts, authorized an action in the name of Checko Company 
against drawee bank to force X Bank to recredit the account of 
Checko Company for the amount paid out on this check. The 
bases of the claim were (1) drawee had failed to comply with 
drawer’s order in making payment on the check; and (2) drawee 
had paid a check which was order paper to one who must neces- 
sarily trace his title thereto through a forged indorsement, making 
drawee bank liable in damages to drawer for the amount improperly 
deducted from drawer’s account. If the check were in fact nego- 
tiable order paper, then it must follow that the bank, in making 
payment to one other than the payee, had acted improperly in 
debiting drawer’s account for the amount of the check bearing 
payee’s forged indorsement. However, if the check were in reality 
made payable to the bearer thereof, then the bank had properly 
paid to the bearer and, therefore, could properly deduct the amount 
thereof from drawer’s account. 

Most of the difficulty surrounding this problem may be traced 
directly to the language of section 9 of the NIL, and especially to 
that portion of the section which states: “. . . and such fact was 
known to the person making it so payable. . . .” Who is the “per- 
son” referred to in this section? Is it the corporation? Is it one 
of the two cosigners? Or does the term encompass both of the 
cosigners? 

It must be admitted that the purpose in requiring dual signatures 
upon checks or other bills of a corporation is to act as a form of 
internal control and to reduce the opportunities for loss through 
wrongful acts of officers. A bank, in accepting an account wherein 
dual signatures are required for any order drawn upon it, is clearly 
accepting a greater responsibility toward the drawer than in the 
case where only one signature is required, for the drawee must in 
every case determine the genuineness of two signatures instead of 
one.*° This being the situation, then drawee must also assume the 
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greater risk by determining at its peril whether the “person” men- 
tioned in section 9 intended for the payee to have any interest 
therein. 

Under the terms of the NIL an instrument negotiable in form 
cannot be half bearer and half order paper. The instrument must 
be either order or bearer paper. 

Another aspect of this problem may be illustrated by examining 
the liability of a drawee to a drawer when drawee wrongfully 
refuses to honor a check or draft drawn by drawer upon drawee. 
It is settled that if a bank fails to properly pay a check duly drawn, 
assuming funds were available in drawer’s account, drawee bank 
may be held liable in damages to drawer for breach of the con- 
tract of deposit." If the instrument is held to be bearer paper, 
then the bank would be liable to the drawer for failure to have 
honored its checks. It is clear that a drawee bank has a grave 
responsibility to properly determine whether an instrument is 
order or bearer paper. In the first instance, if the paper is found 
to be order paper and the bank pays upon a forged indorsement, 
the bank cannot deduct the sum from the drawer’s account. If it 
is bearer paper and the bank refuses to pay the sum of the check 
upon due presentment, the bank may be liable to the drawer for 
failure to have properly complied with the contract of deposit. 

In Goodyear Tire & Rubber Co. v. Wells Fargo Bank & Union 
Trust Co.,? this factual situation was involved. Downs, an em- 
ployee of the Goodyear Co., set up fictitious accounts. Subse- 
quently, he prepared or caused to be prepared checks to discharge 
these fictitious accounts. Downs signed these checks as one of the 
required cosigners. The other cosigner, believing the checks to be 
made to actual persons to whom the company was indebted, placed 
his signature upon the checks. Some of the checks involved were 
first signed by Downs and then by the other cosigner, while on other 
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checks Downs was the last to sign. Upon completion of these checks, 
Downs stole them and indorsed the names of the fictitious payees. 
These checks, roughly 70 in number, were ultimately paid by the 
drawee. 

The Goodyear Co. asserted that all checks were paid on forged 
indorsements and that the drawee bank had wrongfully charged 
these checks to its account. The trial court agreed with Goodyear 
and awarded judgment against the drawee bank for the amount of 
these checks. The bank’s principal contention was that the checks 
were bearer paper and no indorsement was necessary. The court, 
speaking through Judge Roth, said: 


The authorities establish the proposition that the ‘drawer’ or 
‘maker’ of a check and ‘the person making it so payable’ can 
be and frequently are different and that it is the knowledge 
of ‘the person making it so payable,’ as distinguished from the 
‘maker’ or drawer of the check, which is controlling. . . . The 
words ‘the person making it so payable,’ given their ordin 
meaning, refer to the Serson wes schenily drew the bill, 
whether he be the nominal maker or not.’ 


The court also said: 


The specific question which is presented then is whether the 
intention of Downs, who was authorized to draw checks, to 
have said checks drawn in favor of fictitious payees is bindin 
upon the maker of the checks, to wit, the corporate principal, 
irrespective of the fact that it was necessary for said checks so 
drawn by Downs to be cosigned by some other employee or 
officer of respondent." 


This court in effect stated that the intent with which the check 
was drawn should govern as to whether it is order or bearer paper 
and said: 


There is, however, no more reason to say that the intent must 
be that of the cosigner than to say it must be that of the actual 
maker, to wit, the corporation. The controlling intent is that 
of the person who within the scope of his authority does the 
final thing which gives vitality to the check or who places it 
in circulation." 

This court found that Downs was authorized to deliver checks 
of his principal to anyone and everyone, real or fictitious, and that 
the requirement of a cosigner was not for the purpose of fixing the 
paper as order or bearer paper. Since Downs acted within the scope 
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of his authority, his act, intent, and knowledge, though not in the 
interest of his principal, are nevertheless binding upon the prin- 
cipal. The court decided that the checks were bearer paper, and 
the bank in making payment had complied with the drawer’s order. 
Therefore, the bank could not be held liable for having paid checks 
payable to bearer and indorsed with a forged indorsement. 

A similar fraud was practiced in Pannonia Bldg. & Loan Ass’n 
v. West Side Trust Co.** Several checks were drawn payable to 
shareholders of Pannonia Bldg. & Loan Ass’n, each signed by the 
president, secretary, and treasurer of the association. The checks 
were not delivered to the named payees, instead their indorsements 
were forged and the checks paid by drawee bank and debited to 
the association’s account. Subsequently, it came to light that 
Szedlak, the treasurer of the association, had represented to other 
officers of the association that he had applications for loans from 
certain stockholders. The secretary of the association, having ob- 
tained the approval of such fictitious applications for loans, drew 
notes for the signatures of the borrowers. Szedlak then forged the 
signatures of the purported borrowers to these notes. The signa- 
tures of the president and secretary were obtained upon the checks, 
which were to be given for the notes, in reliance on the genuineness 
of the signatures on the notes. The checks then were delivered to 
Szedlak for his signature and for delivery by him to the supposed 
borrowers. Having discovered the facts, the association sued drawee 
bank for $3,141.12, with interests and costs, for having improperly 
disbursed funds from the association's account. 

It should be noted that this case was decided in 1919, 17 years 
after New Jersey adopted the NIL, and no mention was made in 
the opinion as to whether the checks were considered order or 
bearer paper. The New Jersey Court of Errors and Appeals affirmed 
the lower court's finding for defendant on the ground that plaintiff 
had been negligent in failing to discover the fraud, as the pass books 
had been returned to plaintiff many times during the period cov- 
ered by the fraud without protest or objection as to the forged 
checks. The acceptance of these pass books amounted to an account 
stated between the parties, and plaintiff was estopped from ques- 
tioning the correctness of the stated balance. The court, in citing 
First Nat’l Bank v. Richmond Elec. Co.,"" said: 


It is laid down that a clerk is not the agent of his principal in 
the commission of a forgery, and his knowledge cannot be 
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imputed to the principal; but, after forged checks have been 

paid and returned to the depositor as vouchers, along with his 

account written up and balanced according to usual business 
methods, if the depositor assigns the duty of examining such 
vouchers and account to the same clerk, who has had an oppor- 
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fraud. 

As the evidence showed that it was also the duty of the treasurer 
to examine the checks when they were returned from the bank and 
to check the balance, his knowledge after the execution of the fraud 
was imputed to the principal and this negligence of the depositor 
protected the bank from liability to the principal. It will be noted 
that the result reached in this case was the same as though the 
court had held the checks to be payable to bearer. While the court 
did not expressly so state, it might be inferred that the court was 
treating the checks as order paper instead of bearer paper. For if 
the instruments were payable to bearer, it would not have been 
necessary for the court to have concerned itself with the question 
of negligence of the principal or to have invoked the account stated 
doctrine. 

Perhaps one of the better discussions on the presented problem 
is found in Globe Indem. Co. v. First Nat'l Bank® There, the 
assignee of the Merchants Exchange of St. Louis, the drawer of 
several checks, sought to recover from the First National Bank in 
St. Louis the amount of seven checks. Plaintiff claimed that these 
checks had been wrongfully charged against its account. Drawee 
bank was authorized by the Merchants Exchange to honor checks 
drawn on its account and signed by Kane, a trusted employee, if 
Rader or Beckmann, officers of the Merchants Exchange, cosigned 
the checks. Kane prepared several checks to persons not intended 
to have any interest in the checks or the proceeds thereof, and 
obtained the signature of Rader on some of them and of Beckmann 
on others. Rader and Beckmann intended for the named payees 
to have an interest in the checks. Kane then forged the payees’ 
indorsements and received payment for the checks. 

The court stated: “So as to imputable knowledge, if Kane in 
signing the checks and giving, so far as his authority extended, life 
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464 (1940); Note, 18 L. Rev. 
257 (1940). 


331 (1940); Note, 8 U. Kan. Crry L. Rev. 























May] . FICTITIOUS PAYEES 447 


and validity to the checks, was acting within the scope of his ap- 
parent or real authority, it was the act of the corporation itself, 
regardless of the fact that Rader and Beckmann did not know.”?° 
The inference is warranted that Rader and Beckmann signed these 
checks as a mere matter of form, as the cosigner did in Goodyear 
Tire & Rubber Co.** The court summarized its position by saying: 


[A] maker or drawer of a check is bound in every instance 
where multiple signatures are required, by the intention of a 
pera. pemeon with reference to such check when it is necessary 
for such single person to do something in the making of the 
check essential to its validity which is done within the sco 
of the authority of such single person and when such single 
person is the person, who within the scope of his authority 
actually creates the check and puts it into circulation.” 


The court, having found that the checks were bearer paper and 
that the bank was blameless in paying these checks, denied recovery 
to the plaintiff. 

To prove that there are two sides to the coin, attention is called 
to a relatively recent Oregon case, Portland Postal Employees Credit 
Union v. United States Nat'l Bank,* where upon facts almost iden- 
tical with those in the cases previously discussed the court reached 
a contrary result. The relevant facts of this case are: Zehrung, 
treasurer of the credit union, prepared twenty-one purported appli- 
cations for loans to.members of the credit union. He presented 
these forged applications to the credit committee for approval. 
Upon their approval, Zehrung presented the checks to another 
officer for signature, and also signed them himself. He then wrote 
the name of the purported payees upon each check by way of 
indorsement and received payment therefor from defendant, drawee 
bank, which in turn charged the account of the credit union. 

The Oregon court, in reviewing the problem generally, sum- 
marized the holdings in several other cases by stating: 


here the actual signer of the check has and in the nature 
of the operation can have, no intent at all as to the payee, as 
where he signs in blank or complies with the request of another, 
with no intent except to do what is asked, or is a mere automa- 
ton signing without intent, it is obvious that the character of 
the check can not be determined on his nonexistent intent, and 
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the controlling intent is that of the person who, within the 
scope of his authority, fixes the name of the payee.* 


Those who cosigned the checks with Zehrung testified that it was 
the intention of each that the checks be paid to the respective 
payees named in the checks. The court summarized its position in 
reaching a result contrary to the previously cited cases by saying: 
The signatures of both the treasurer and the president or vice- 
—— of the credit union were required to validate checks. 

n order to hold that the checks involved in this litigation 
were payable to bearer, according to the authorities relied upon 
by the defendant, it would be necessary to find not only that 
the officer countersigning the checks was a mere automaton, 
but also that the members of the credit committee in approving 
applications for loans were likewise automatons.** 


In concluding, the court said: “It is our opinion that the checks 
involved herein were not payable to fictitious or nonexistent per- 
sons. They were not payable to bearer, and the defendant should 
not have honored them when they were presented to it with endorse- 
ments forged by Zehrung.”* In spite of the court's effort to dis- 
tinguish this case from others which involved almost identical facts, 
the conclusion must be reached that in allowing the credit union 
to recover from drawee the sums paid on the checks bearing a forged 
signature of the named payee, the Oregon court simply reached a 
result contrary to the majority of cases and established a minority 
view. 


CONCLUSION 


Therefore, under the NIL it must be recognized that where dual 
signatures are required upon a negotiable instrument, the majority 
view is that it is possible for one of the cosignors alone to determine 
by his intent and conduct whether the instrument will be classified 
as order or as bearer paper. It would seem safe to say that under this 
view the dominating party, in bringing the instrument into circu- 
lation, has it within his power to make what otherwise appears to 
be order paper into bearer paper and thereby to consummate a 
fraud upon his principal or cosigner. In that event, a drawee bank 
is not liable for paying on such an instrument on which the payee’s 
name was forged. This is because the legal order of drawer to 
drawee was to pay to bearer, which it did. 





™* Td. at 58, 135 P.2d at 474. 
% Id. at 62, 135 P.2d at 475. 
™* Id. at 63, 1385 P.2d at 476. 
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Much is to be said for the view expressed by the Oregon court 
in the Portland Postal Employees Credit Union case.2* Where an 
instrument contains a name or purported name of a person, any 
banker or business man would in the first instance treat such paper 
as order paper and make certain that either the person named 
received payment, or had properly indorsed the instrument. If this 
is true, then it follows that the burden should fall upon the drawee 
to show that it has complied with the drawer’s order by paying to 
the person named or that such named person was not intended to 
have any interest therein. Therefore, the instrument would in 
reality be payable to bearer because of the language of NIL section 
9 (3). That is, if drawee wishes to assert by the way of defense that 
the check was in reality bearer paper and not what it appeared to 
be, then drawee should sustain the burden of proof. If this is a 
deviation from the norm, then it is suggested that to have such a 
deviation the concurrent intent of all cosigners should be shown 
before treating paper which appears to be order paper as bearer 
paper. The very reason for having cosigners upon a check or bill 
is to diminish the opportunities for a dishonest employee to cheat 
his employer. If drawee banks are unwilling to assume such a 
responsibility, then perhaps they should refuse to accept any check- 
ing accounts wherein dual signatures are required to give validity 
to the instruments. In this event, employers would watch their 
employees’ acts more carefully.”* 





171 Ore. 40, 135 P.2d 467 (1943). 

% For a discussion of the treatment of this problem under the Unirorm Com- 
MERCIAL CopE, adoption of which is being studied in Wisconsin, see Note, infra 
at 514. 








Comment 


FEDERAL JURISDICTION: PROBLEMS INVOLVED IN THE 
DISCRETIONARY USE OF THE ABSTENTION DOCTRINE 


Much legal scholarship has recently been directed at the use of 
the abstention doctrine by the federal courts. This doctrine allows 
a federal court to abstain from deciding a case (1) which requires 
the application of uncertain state law, or (2) where a federal 
decision -would interfere with state administrative or regulatory 
processes. A.F.L. Motors, Inc., v. Chrysler Motors Corp. is the first 
Wisconsin case involving the doctrine. This case demonstrates the 
application of abstention where there is an issue of uncertain state 
law, and also points up some of the practical problems created 
by the doctrine. 

In A.F.L. Motors, plaintiff auto dealer brought an action in a 
Wisconsin circuit court to enjoin defendant auto manufacturer 
from cancelling plaintiff's Plymouth-DeSoto franchise. The circuit 
court issued a temporary restraining order against Chrysler enjoin- 
ing such cancellation. The order was based on section 218.01 (3) 
(a)17 of the Wisconsin statutes, which prohibits the cancellation 
of a motor vehicle dealer’s franchise “unfairly, without due re- 
gard to the equities of said dealer and without just provocation.”* 
Chrysler removed the case to the federal district court under its 
diversity jurisdiction and moved to dissolve the temporary in- 
junction. As cause for the cancellation, Chrysler alleged that A.F.L. 
had failed to meet the Plymouth and DeSoto sales quotas estab- 
lished by Chrysler and had thereby violated its franchise contract. 
A.F.L. contended that the quotas were arbitrary, and had been 

1 Recent articles on the abstention doctrine are: Doub, Old Problem: The 
Federal Diversity Jurisdiction, 45 A.B.A.J. 1273 (1959); Address by Phillip B. 
Kurland, Toward a Cooperative Judicial Federalism: The Federal Court Absten- 
tion Doctrine, to the Conference of Chief Justices, August 20, 1959, in 24 F.R.D. 
481 059. Wricut, The Abstention Doctrine Reconsidered, 37 Tex. L. REv. 
815 (1959); Comment, 73 Harv. L. Rev. 1358 (1960); Comment, 14 Rutcers L. 
Rev. 185 aa Comment, 108 U. Pa. L. Rev. 226 (1959); Comment, 69 YALE 
LJ. 643 ( ; Note, 59 Cotum. L. Rev. 749 (1959); Note, 20 La. L. Rev. 614 
1960; Note, Minn. L. Rev. 1015 (1960); Note, 34 Tur. L. Rev. 218 (1959); 
Note, 46 Va. L. Rev. 795 (1960); Note, 13 Vann. L. Rev. 801 (1960). Older 
articles are: Comment, 40 Cauir. L. Rev. 300 (1952); Comment, 1944 Wis. L. 
Rev. 163; Note, 48 Corum. L. Rev. 575 (1948); Note, 41 Corum. L. Rev. 925 
(1941); Note, 54 Harv. L. Rev. 1379 (1941); Note, 37 Minn. L. Rev. 46 (1952); 
Note, U. Cut. L. Rev. 361 wis 160) 59 Yate L.J. 978 (1950). 


#183 F. Supp. 56 (E.D. Wis. 1960). 
* Wis. Stat § 21801 (8) (a) (17) (1959). 
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fixed without regard to plaintiff's plant, location, or size. 

The initial problem for the district court was to determine the 
meaning of the statutory terms “cancel unfairly,” “the equities 
of said dealer” and “without just provocation.” The uncertainty 
as to the meaning of these terms, “not defined by the legislature 
and of this date ... not .. . defined by the Wisconsin Supreme 
Court,”* induced the court to direct the parties to obtain a con- 
struction of the statute from the Wisconsin court. Then the court 
went on to determine whether to continue the restraining order. 
The judge stated “that the same standards should be applied on 
the question of continuing an [state] ex parte restraining order 
as would be applied to an application for a temporary injunction’’® 
from the federal court. He found that there was not a sufficient 
showing that plaintiff's remedy at law was inadequate or that 
revoking plaintiff's franchise would be “unfair” within the mean- 
ing of the statute. For these reasons, and uncertainty as to how 
the statute would be interpreted by the state courts, the court held 
that plaintiff had failed to meet the standard. 


The court did not enter a formal order holding the case in 
abeyance because the parties had ample time to obtain an authori- 
tative state construction of the statute before the trial came on 
for the merits in the federal court. However, the court did direct 
the parties to get a construction of the statute from the state 
courts.® Also, the court stated that if such state determination was 
not obtained before the case came before it on the merits, the 
court would then withhold its decision under the abstention doc- 
trine. Thus, in effect, the court was applying the doctrine, although 
this was not expressly stated. 





*A.F.L. Motors, Inc. v. Chrysler Motors Corp., 183 F. Supp. 56, 59 (E.D. Wis. 
1960). 
Od. at 60. 
* “These problems are pointed out to invite the parties to bring proper pro- 
ings in the State court to endeavor to get a construction of these terms 
so that when this case comes on for trial this court will have the guidance 
of the interpretation of the Wisconsin court of the Wisconsin statutes and 
will have some standards to apply. It.is a situation in which the abstention 
doctrine could well be applied. 

“It will be unnecessary to enter any formal order holding this case in 
abeyance to await a construction by the State courts. In its normal order this 
case will not be reached for trial on the merits for many months, giving the 
parties ample opportunity to endeavor to get an authoritative construction 
of the statute by the State courts. If such proceedings are instituted promptly 
and pressed vigorously, should this case, in the normal course. of events, 
come on for trial before there is an authoritative determination in the State 
courts, this court will then entertain a motion to withhold adjudication 
under the abstention doctrine until there is such an authoritative construc- 
tion by the State court.” Id. at 61. 
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THe ABSTENTION DOCTRINE 


The United States Supreme Court created the abstention doc- 
trine in Railroad Comm’n v. Pullman Co." in 1941. This decision 
established the first of two classes of cases where abstention is re- 
quired. This class consists of suits for equitable relief against state 
action in which a state interpretation of uncertain state law may 
avoid a federal constitutional issue of the validity of that state 
law. This is merely an extention of the Supreme Court's policy of 
avoiding the premature decision of constitutional issues. In this 
class of cases the district court can retain jurisdiction of the case 
while an answer to the state question is sought in the state courts. 

Burford v. Sun Oil Co.,® in 1943, and Alabama Pub. Serv. Comm’n 
v. Southern Ry. Co., in 1951, defined the second class of “manda- 
tory” abstention cases. This class consists of suits to enjoin state 
regulatory activities at the administrative stage. It makes no dif- 
ference whether these actions raise substantial constitutional issues 
or questions of federal law; nor is uncertainty of state law essential 
in these cases. Abstention is required here in order to avoid fed- 
eral interference with state regulatory or taxing activities. Federal 
courts are required to dismiss these actions without retaining 
jurisdiction. 

Until 1959, the scope of the abstention doctrine appears to have 
been limited to these two classes of cases. However, in June, 1959, 
a group of four cases? was decided which substantially expanded 
the doctrine, and probably provided the impetus for much more 
extensive use of the doctrine by federal district courts.1? The 
decisions expanded the doctrine by establishing less exclusive cri- 
teria for its application. They also seem to permit discretionary 
use of abstention in situations in addition to those in which it is 
generally required.** There are now two criteria for employment of 





*$12 U.S. 496 (1941). A contemporary article discussing this case is: Note, 54 
Harv. L. Rev. 1379 (1941). 

* Additionally, the Court is bothered the problem of avoiding a conflict 
between state and federal decisions u be ot ont question of state law. Such a 
conflict can develop if a new issue te law arises in the federal court before 
it arises in a state court. 

*319 U.S. 315 (1943). Contemporary articles discussing this case are: Note, 56 
Harv. L. Rev. 1162 (1943); Note, 42 Micu. L. Rev. 337 (1943). 

341 US. 341 Cocay, 2 

4 Martin v. se 219 ae Oe a County v. Frank Mashuda 
Co., 360 US. 185 185 (1959); P, 360 we (1959); Louisiana 


Power & Light Co. v. Sy of Thibodaux, 300 US. 25 

“The attention of the ee eae tees ee. to the abstention 
doctrine. See Address by Phillip B. Kurland, supra note 1 

* Comment, 108 U. Pa. L. Rev. 226 (1959). 
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the doctrine: first, there must be a state issue “intimately involved 
with sovereign prerogative”;'* and second, the state law must be 
uncertain and uninterpreted by the state courts. If these two cri- 
teria are met, abstention from decision until the state courts have 
had an opportunity to give an authoritative definition of state law 
is proper. The 1959 cases seem to have dispensed with the require- 
ment that the action be one for equitable relief.5 Also, in the 
first class of abstention cases no federal constitutional issue is re- 
quired so long as the state law is uncertain.** In such cases, the 
discretion of the federal court to abstain or not to abstain is broader 
if a constitutional issue is not present.” 


The abstention in A.F.L. Motors was a use of this expanded dis- 
cretionary power.’* Although there was a possible constitutional 
issue, it was not raised,’® and there was no question of interference 
with a state administrative process. But the case clearly satisfies the 
two abstention criteria. It involves a legal issue close to the political 
interests of the state, viz., the interpretation of a Wisconsin statute 
clearly designed to protect Wisconsin motor vehicle dealers from 
unfair treatment by motor vehicle manufacturers;?° and the Wis- 
consin law is definitely uncertain. The case did not involve an at- 
tack on state action, but another recent case indicates that this is no 
longer necessary for use of abstention.”* 


PRACTICAL PROBLEMS UNDER THE ABSTENTION DOCTRINE 


Use of the abstention doctrine creates both theoretical and prac- 
tical problems. The theoretical problems are those caused by the 
alteration of the relationship between federal and state courts. A 
major criticism of the doctrine is that, in effect, it amounts to an 
abnegation of federal jurisdiction on the grounds of undue solici- 





% Louisiana Power & Light Co. v. City of Thibodaux, supra note 11, at 28. 

% The abstention doctrine was ori ~Y based on the powers of the chancellor. 
Railroad Comm’n v. Pullman Co., 312 US. 496 (1941). 

%* Louisiana Power & Light Co. v. City of Thibodaux, supra note 11. 

See Comment, supra note 13. 

“It is a situation in which the abstention doctrine could well be applied.” 
A.F.L. Motors, Inc. v. Chrysler Motors Corp., supra note 4, at 60. 

* Defendant did not raise a constitutional issue in the hearing on the motion 
to dissolve the state injunction. See Brief for defendant, A.F.L. Motors, Inc. 
v. Chrysler Motors Corp., supra note 4. However, it reserved the right to make 
constitutional objections to the statute if the case should come to trial on the 
merits. It is, however, difficult to believe that such objections were intended 
seriously or that they would have been seri pursued. 

Indeed, the interpretation of the statute was considered of sufficient impor- 
tance for the Wisconsin Attorney General to enter the suit as intervenor for the 
Motor Vehicle Commissioner, and the Wisconsin Automotive Trades Association 
to enter as amicus curiae. 

™ Sun Ins. Office Ltd. v. Clay, 265 F.2d 522, cert. granted, 361 U.S. 874 (1959). 
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tude for federal-state comity.** Also, in certain situations abstention 
may deny justice by prolonging litigation.** The practical problems, 
with which this Comment is primarily concerned, are the difficulties 
created for the courts and attorneys in an abstention case. These 
can be divided into pre-abstention problems—problems for the 
court in determining whether the case is a proper one for absten- 
tion and how it should abstain—and post-abstention problems— 
problems for the attorneys in determining how the action should 
be pursued after abstention has occurred. 


Pre-Abstention 
Uncertainty of State Law 


Before a federal court can abstain in a case such as A.F.L. Motors, 
it must find that the state law involved is “uncertain.” There is no 
precise definition of what constitutes uncertainty, only that “federal 
courts should not adjudicate the constitutionality of state enact- 
ments fairly open to interpretation until the state courts have been 
afforded a reasonable opportunity to pass on them.”** (Emphasis 
supplied.) Most abstention cases deal with newly enacted, poten- 
tially ambiguous state statutes which have not been previously in- 
terpreted by the state courts. Thus, uncertainty arises primarily 
because of a lack of state court opinions. However, a federal judge 
could properly abstain when the meaning of a statute clear upon 
its face has been cast in doubt by an opinion of the state attorney 
general.*5 

Can uncertainty exist only where there is a statute? There appear 
to be no cases involving common law uncertainty, but it is conceiv- 
able that actions could arise in areas in which the state has no com- 
mon law decisions, has an uncertain rule, or has a state rule which 
it is probable will soon be reexamined and reconsidered by the state 
courts. In each of these instances, it is consistent with the rationale 
of the abstention doctrine that the district judge have discretion to 
abstain from deciding a new legal issue “‘close to the political inter- 
ests of a state.”¢ 

If the state law is not uncertain, the district court may not abstain 
merely because of the difficulty of that law. Thus, in a case where 
the law of the state was settled and application depended only upon 





"Louisiana Power & Light Co. v. City of Thibodaux, supra note 11, at 31 
(dissen opinion). 

* This is a basic theme of the Address by Phillip B. Kurland, supra note 1. 

™ Harrison v. NAACP, note 11, at 176. 


* Louisiana Power & t Co. v. City of Thibodaux, supra note 11. 
“Id. at 29. 
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determination of a difficult factual question, the Supreme Court 
held that the district court could not, by absention, decline or post- 
pone the exercise of its jurisdiction.** 

A.F.L. Motors illustrates the problem of determining “uncer- 
tainty.” Section 218.01 had been before the Wisconsin Supreme 
Court once before, in Kuhl Motor Co. v. Ford Motor Co.,?* but the 
specific language of the statute had not been interpreted. The statute 
provides only an administrative procedure and administrative pen- 
alties for punishment of a motor vehicle manufacturer who unfairly 
cancels a motor vehicle dealer franchise. Kuhl applied to the circuit 
court for injunctive relief against unfair cancellation of its franchise 
by the Ford Motor Company, but the circuit court sustained Ford’s 
demurrer to this petition. On review of the order sustaining the 
demurrer, the Wisconsin Supreme Court upheld the constitution- 
ality of the statute and determined that the statute created a legal 
right enforceable in the courts to prevent such unfair cancellation.” 
However, the court did not define the meaning of the terms used in 
the statute. Thus, in A.F.L. Motors the district court was faced by a 
state statute written in general and ambiguous terms with no state 
legislative or judicial interpretation of those terms. 

Where state decisions have left the state law uncertain, the ques- 
tion arises as to what other sources the federal judge may turn for 
guidance.*® At least one district court has held that abstention 
pending an interpretation of a state statute by state courts was im- 
proper where a similar statute had been held unconstitutional by 
the federal courts.** Statutes similar to the Wisconsin statute in 
A.F.L. Motors had been considered in several other federal decisions. 





* County of Allegheny v. Frank Mashuda Co., supra note Il. See also Meredith 
v. Winter Haven, US. 228 (1943). 

"270 Wis. 488, 71 N.W.2d 420 (1955). 

*® The federal court in A.F.L. Motors was uncertain as to whether the statute 
created a legal or an equitable remedy because the Kuhl Motor Co. case came 
to the Wisconsin Su e Court on urrer. This was true despite the fact 
that in Kuhl Motor Co. plaintiff had asked the court for equitable relief. Under 
Wis. Stat. § 263.07 (1959), a defendant on demurrer cannot challenge the form 
of relief sought by the complaint, and if the plaintiff is entitled to any measure 
of judicial relief, whether in harmony with the prayer for relief or not, the 
demurrer must be overruled. A of the and the supreme court 
opinion indicates that neither the nor the court were aware of this 
statute and that they proceeded under the modern rule that quashing a demurrer 
sustains the relief sought. If the court was aware of this statute, it seems 
able that it would not have remanded the case to the circuit court only to await 
hee a Caanne he goune ep ampepeiea tar te 
indicated specifi at the relief sought was proper or % ; 

* There are no secetat articles on this sub sobesoree, ‘her'aas Erie R.R. 
decision, and the decisions that followed it'in the 1940's, there were many law 
review articles written on ascertainment of state law in diversity cases. 

™ Steed v. Dodgen, 85 F. Supp. 956 (W.D. Tex. 1949), °° =) 
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These decisions were divided on the constitutionality of such stat- 
utes, but none aided the court in A.F.L. Motors in determining the 
central issue of the case—the “exact meaning and application of 
the language’”’*? of the Wisconsin statute. However, the use of deci- 
sions from other jurisdictions suggests that such decisions upon 
questions of law substantially similar to the question before the 
court are relevant to a federal court in deciding whether it should 
determine the question or abstain. It thus appears that, in deter- 
mining whether a case is a proper one for abstention, the court may 
use any means of determining the law which it may use in a non- 
abstention case. Where other decisions tend to one particular con- 
struction, the court probably should not abstain; but where there 
is a division of authority, the court should allow the state courts to 
determine which authority the state will follow. It is significant to 
an attorney in a potential abstention case that the court will look 
to other than local authority to find an interpretation of a statute 
and will not abstain until all other sources fail. 


Method of Abstention 


A second pre-abstention problem for the court is to determine 
how to abstain. There are three ways in which a district court can 
postpone the exercise of federal jurisdiction by abstention.** (1) It 
can dismiss, as in a Burford type case.** The case then leaves federal 
jurisdiction until it is appealed from the state courts to the United 
State Supreme Court. (2) It can excise the issue of uncertain state 
law and remit this issue to the state courts, holding the federal pro- 
ceedings in abeyance until this issue is determined. (3) It can remit 
all issues to the state courts but retain tentative jurisdiction.** The 
difference between the latter two courses is that by excision only 
the uncertain state issues are remitted to the state courts for declar- 
atory determination, while by retention of tentative jurisdiction 





* A.F.L. Motors, Inc. v. Motors Corp., supra note 4, at 59. 
See Note, 59 Corum. L. . 749, 771-76, for a detailed discussion of the 


course followed in Lassiter v. Northampton County Bd., 360 
vee . Here the federal district court, upon complaint by a N resi- 
dent of meetin the gga: ey arnt necro of her 
sta ts proceedings pending determina’ the North Caro- 
lina the validity of the state’s literacy test eaeaniiy ale. then pro- 
ceeded through the N m Comcaalead the teed Career Eoneras Comte 


in the . See further 
note 63 infra. See also Comment, supra note 13, at 237-38, for a 
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the entire action is remitted to the state courts without limitation 
to declaratory action. The retention of tentative jurisdiction merely 
allows the district court to recall the case if necessary in the inter- 
ests of justice.*¢ 

In A.F.L. Motors, the court did not make clear its method of 
abstention.** The way the opinion is worded the court seems to be 
excising the state issues and remitting the parties to the state courts 
for a declaratory interpretation of the Wisconsin statute. If the dis- 
tinction made above is correct, this would be possible even though 
there is no federal issue in the case, provided that the declaratory 
adjudication does not finally determine all state issues in the case. 
In a case such as A.F.L. Motors where a state declaratory judgment 
on the uncertain state issue will, in effect, completely determine 
the action, a complete remission of the case to the state courts seems 
preferable to excision. The return of such a case to the federal court 
is an empty formality; that court can do no more than embody the 
state decision in a formal court order; it has nothing to decide. 


Post-Abstention 


The most difficult practical problems arise after abstention when 
the parties, remitted to the state courts, must determine what to do 
next. In a case like A.F.L. Motors, a plaintiff has but one choice; 
he must obtain injunctive relief or be put out of business. This 
means that he must again ask for a temporary restraining order. 
In this situation it may be presumed that if he does obtain a new 
injunction, defendant will again attempt to remove to the district 
court and there again move to have the state restraining order lifted. 
Can plaintiff obtain a second temporary injunction from the state 
court? Can defendant re-remove to the federal district court? Once 
the state trial court has issued a decision in the post-abstention 
action, can the action, in view of the principles of res judicata and 
collateral estoppel, ever return to the federal system, or is absten- 
tion in practical effect a complete dismissal of the case by the 
federal courts? 


Res Judicata 


The question of most general scope and the one which has re- 
ceived the greatest attention** is: Once a state court has rendered 





* Harrison v. NAACP, supra note 11. 

* The method chosen could be significant. The conclusion is reached later in 
this Comment that if only tentative jurisdiction were retained there would be 
no bar to reinstatement of the state res order. If the parties were limited 
to declaratory action, the court could find plaintiff in contempt for attempting 
to obtain a new injunction. 

* See particularly Comment, 73 Harv. L. Rev. 1358 (1960). 
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a decision in a post-abstention action, do the principles of res 
judicata and collateral estoppel bar a return to the federal courts? 
In order to discuss the application of the complimentary rules of 
res judicata and collateral estoppel, abstention cases can be divided 
into two classes according to the questions involved: (I) state 
question with a federal constitutional question or federal law 
question—these cases can arise in either the court’s federal question 
or diversity jurisdiction; (2) state question with no federal issue— 
this is the pure diversity case. The practical significance of the 
difference between these two classes is that Supreme Court review 
of state court proceedings is limited to review of federal issues. 
Thus, different conclusions are reached as to what court, state or 
federal, will make the ultimate decision in the case depending upon 
the presence or absence of a federal issue. 

Cases in the first class may ultimately return to the federal system 
by direct appeal from the state courts to the Supreme Court; but, 
unless the state court limits itself to determination of the state 
issues and declines to consider the federal questions, such cases 
usually will not return to the district courts because of the com- 
bined effect of res judicata and collateral estoppel.*® If all issues, 
federal and state, are raised and decided in the state courts, the 
parties are forced by res judicata rules to appeal directly to the 
Supreme Court. If the federal issues are not asserted, collateral 
estoppel will prevent raising the issues in the district court. Collat- 
eral estoppel bars the trial in a second action of any issue in a single 
cause of action which could have been tried in the first action.‘ 
Additionally, if there are no federal issues raised, there can be no 
appeal from the state high court to the Supreme Court. 

Under the ordinary operation of the rules of res judicata, actions 
in the second class involving no federal question will not return to 
the federal system. The state decision of the state issues will bar 
further federal proceedings. 

These conclusions, however, pertain only to the first two methods 





“Where a case involves a nonconstitutional federal issue, however, the 
necessity for deciding which ds upon the decision on an underlying 
issue of state law, the practicr federal courts has been, when necessary, 
to decide both issues 

“Furthermore, as the state court could reasonab require complete ad 
dication of the controversy, the District Court would perhaps be compe! 
to stay greys. in a state court to protect its own jurisdiction. 


Otherwise, ent of the: liti tion to a state court, the 
federal cou ini nd itse Se Te: fe a res Ju dicata, with the result = 
the entire from the federal courts . 
Propper v. Clark, 337 U S a72. 490 i. w1949) (dicta). 


“ RESTATEMENT, 5 Saellndy § 62 (1942) 
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of abstention. Where abstention is by excision of the issue of un- 
certain state law, with remittance for declaratory action only, differ- 
ent results may be reached. ‘This is because there is no opportunity 
for a full adjudication in the state courts. True, the federal court 
cannot prevent the state court from deciding issues other than the 
specific issue of uncertain state law, but it can forbid the parties to 
submit other issues in the case to the state court,** on penalty of 
contempt. The state declaratory judgment would be res judicata 
of the issue of uncertain state law, but since the parties were for- 
bidden to raise the other issues in the case in the state courts, there 
would be no collateral estoppel. 

The process of reaching these conclusions is illustrated by the 
A.F.L. Motors case. If A.F.L. would have filed its complaint in state 
court in a post-abstention action, Chrysler would have been forced 
to determine whether to answer only by denying the applicability 
of the state statute, or also by asserting its defense that the Wiscon- 
sin statute is unconstitutional. Whatever issues would have been 
raised and decided in the Wisconsin circuit court, res judicata would 
bind the federal district court to the decision reached by the state 
court.*? Actually, circuit court determination of the meaning of 
section 218.01 is not the state determination of state law which is 
intended either by the Supreme Court in its pronouncements or by 
the district court in A.F.L. Motors. The district court stated as the 
basis for its finding of uncertainty in this Wisconsin law: “We, 
therefore, have the situation where these terms were not defined by 
the legislature and as of this date have not been defined by the 
Wisconsin Supreme Court . . . .”** Once there has been a decision 
by the state’s highest court, further proceedings in the case can 
only be by appeal to the United States Supreme Court. A new or 
parallel action cannot be commenced in the federal courts.‘* Unless 
Chrysler raised the potential federal issue in the state courts, it 
would be barred by collateral estoppel from a further adjudication 
of that issue. However, A.F.L. Motors appears to be an “excision” 
case, and since there is only one issue in the case—whether the 
cancellation of A.F.L.’s DeSoto-Plymouth franchise is “unfair” 
within the meaning of the statute—a declaratory judgment will de- 
termine the action. True, the parties must return to the federal 
court for the order granting or denying the final injunction, but 





“ But see Government & Civic Employees Organizing Comm., CIO v. Windsor. 
353 US. 364 7). Contra, Spector Motor Serv., Inc. v. Walsh, 135 Conn. 37, 
61 A.2d 89 ase). 

“@ RESTATEMENT, JUDGMENTS § 41, comapent é, Cate! 48, § 62 (1942). 

“AF.L. Motors, Inc. v. prey Corp., supra Sos %. at 59. 

“ Angel v. Bullington, 330 


S. 188 11947). 
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this is merely a formality; the federal decision is completely con- 
trolled by the state judgment. But, if A.F.L. had also asked the 
federal court for damages, the state judgment would not have de- 
termined all the issues in the case, and the damage issue could have 
been tried in the district court. 

It is within the power of the state to allow final determination 
of an action to be made in federal district court. Florida has a 
special statute which allows a federal court to certify questions of 
Florida law directly to the Florida Supreme Court,** but this statute 
has never been used.** Statutes such as this, however, offer the ideal 
solution to the conflict between the abstention doctrine and the 
concept of removal as a right in diversity and federal question cases. 
A second possible solution is suggested by an early abstention case 
where, in the post-abstention action, the lower state court decided 
all issues in the case including the federal constitutional issue. The 
state supreme court reversed the lower court, stating that the lower 
court should have restricted itself to the questions of state law.‘ 
Since there was no chance for the parties to be heard on the federal 
issues, there could be no collateral estoppel barring the trial of those 
issues in the federal court. A third possibility is that res judicata 
rules might be held inapplicable to abstention cases.‘* However, 
the general conclusion is that, with the exception of excision cases, 
once a federal court has abstained from decision of a case, that case 
cannot, in most instances, return to the federal district court. 


Removal 
Section 1441, the removal section, of the federal judicial code, 
provides: “Any civil action . . . shall be removable . . . if none of 


the parties in interest properly joined and served as defendants is a 
citizen of the State in which such action is brought.”** This section 
has consistently been interpreted as giving an absolute right of 


“Fra. Stat. ANN. i 25.031, 25.032 (1952 Supp). 

“ The statute is in Sun Ins. Office Ltd. v. Clay, supra note 21. It 
may have been used after the case was remanded from the Supreme Court to 
ge ala mies eam Naat dle ies mae that 
t was. 

“ Spector Motor Serv., Inc. v. Walsh, supra note 41. However, in Government 
& Civic Employees Organizing Comm., CIO v. Windsor, supra note 41, after the 
district court had abstained, plaintiff brought a suit in the state court eis 
sented only state issues to that court. On return of the ies to the 
courts after the state decision was rendered, the Supreme Court ordered absten- 
tion a second time on the ground that the state court might interpret state law 
differently if federal constitutional objections were also presented to it. But in 





Louisiana Power & Light Co. v. bie Ba: Thibodaux, supra note 11, Mr. oe 
Frankfurter speaks of sending only the state issues to the state courts for - 
tory judgment. 

2 Comment, note 38. Contra, Popper v. Clark, supra note 39. 


#28 US.C. § 1441 (b) (1958). 
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removal where diversity of citizenship and the other requisites of 
federal jurisdiction are present. Is use of abstention in a diversity 
case in direct conflict with this right? In light of this provision, how 
can a federal court protect the effectiveness of its abstention by 
preventing repeated removals each time a post-abstention action is 
commenced in a state court? 

The answer is that, like all “absolute” rights, removal is subject 
to limitations. The Supreme Court has treated abstention as only a 
“postponement” of the exercise of federal jurisdiction. In theory 
it is not a denial of that jurisdiction. Such a postponement does not 
violate the defendant’s right of removal.®° This rationale provides 
the justification for abstention, but it does not tell the district 
courts how to handle repeated removals of the action after absten- 
tion. True, the court could abstain each time the case was removed 
to its jurisdiction, but that would allow the defendant to postpone 
the actual litigation of the suit indefinitely by merely continuing 
to remove. 

However, a federal court has such powers as are necessary and 
proper to effectuate its orders and decisions within its own jurisdic- 
tion. Thus, it may go so far as to enjoin a state court from consid- 
ering a cause of action which the federal court has already deter- 
mined,*? or may punish a party for contempt for attempting to 
frustrate an order of the court. Unquestionably, it has the powers 
necessary to prevent the frustration of its abstention. The most 
obvious solution to the problem appears to be given by section 1447 
of the judicial code, which provides: “An order remanding a case 
to the State court from which it was removed is not reviewable on 
appeal or otherwise.”** If this section is interpreted literally, then, 
on whatever grounds the district court refused to accept the repeated 
removals and remanded them to the state court, the defendant 
would have no means to object. If so interpreted, the section cannot 
apply to the original abstention since it is clear from the cases that 
abstention or refusal to abstain is appealable and reviewable.* 


A Second Temporary Injunction 


An equitable action which has been removed from state court 





© Louisiana Power & t Co. v. City of Thibodaux, supra note 11, at 26. 

™ Toucey v. New York Life Ins. Co., 314 US. 118 (1941). 

™ Ibid. 

28 US.C. § 1447 (d) Gee. 

* The Supreme Court consistently held that this section is to be literally 
interpreted. E.g., Aetna Cas. & Sur. Co. v. Flowers, 330 US. 464 (1947); United 
States v. Rice, 327 U.S. 742 (1946); Metropolitan Cas. Ins. Co. v. Stevens, 312 US. 
568 (1941); Kloeb v. Armour & Co., 311 U.S. 199 (1940); Pacific Live Stock Co. 
v. Lewis, 241 U.S. 440 (1916). 
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presents questions additional to those usually present in abstention 
cases. If the state court has given equitable relief prior to the initial 
removal to federal district court, should the district court, while 
abstaining, apply federal standards for the granting of. equitable 
relief and change or dissolve the state equitable restraints? If a fed- 
eral court does modify or remove the state restraints, may a plaintiff 
in a post-abstention action in the state courts have the state relief 
reinstated? 

When a district court abstains in an equitable action, any action 
modifying or dissolving a temporary state injunction raises a ques- 
tion of consistency with the abstention. If the court, according to 
the abstention doctrine, is not qualified to determine the meaning 
or application of uncertain state law, it is no better qualified to 
determine the appropriateness of a state remedy already granted. 
Indeed, such a district court action, in effect, denies the authority 
of the only state definition of state law which the court has—the 
decision of the state court implied in the granting of the equitable 
relief.** In A.F.L. Motors, the district court did not apply state law 
when removing the Wisconsin restraining order. The logic of the 
court, that federal standards for granting a temporary injunction 
are applicable to the issue of whether the court should continue 
the state order, is unquestionably sound in a simple removal case 
where there is no abstention. But when the court abstains, the same 
reasoning may not be applicable. The state’s temporary injunciton 
is meant to maintain the status quo until a decision is reached in 
the action. The same court which will determine and interpret the 
applicable law should determine what temporary equitable relief 
is necessary. That court is the state court. 

Unless the federal court has expressly limited the parties to 
declaratory action in its abstention order, there is no bar to plain- 
tiffs application for a new state restraining order. Res judicata is 
the principle bar to a plaintiff seeking a remedy in a state court 
after losing his action in a federal court. In abstention cases, there 
has been no final determination of the action and res judicata is not 
applicable. 

The other possible obstruction to a new injunction is the doctrine 





™ The Supreme Court has ruled that all state court decisions, including lower 
and intermediate state court decisions, are binding upon the federal courts as 
determinations of state law. See Vandenbark v. Illinois Glass Co., 311 
US. 538 (1941); Stoner v. New York Life Ins. Co., $11 US. 464 (1940); West v. 
American Tel. & Tel. Co., 311 U.S. 223 (1940); Six racey , aeay id ie Highway 
Dist. No. 13, 311 U.S. 180 (1940); Fidelity U: Trust Co. v, Fie 1 


Seas Jupcments § 41 (1942). 


$11 U 
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of “the law of the case.” This doctrine prevents reconsideration of 
issues of law which have been raised or decided, or could have been 
raised, on a prior appeal in the same action.'’ Thus, if a suit is 
appealed from a trial court to an appellate court and is then re- 
manded for further proceedings, all issues of law which arose in the 
case prior to the first appeal are barred from further consideration. 
The doctrine has never been raised in an abstention situation, but 
it is possible that the removal of the state restraining order by the 
federal court could be considered as “the law of the case” for the 
state court. However, under the abstention doctrine state law is to 
be determined by state courts, not federal courts. Also, the removal 
of the state restraining order by the district court is not the action 
of an appellate court but that of a co-equal trial court.** Even 
within the state court system, a court is not bound by the prece- 
dents established by a co-equal or inferior state court.°® This is a 
stare decisis rule, but the same policy reasons apply in this instance 
to the rule of the law of the case. 

In view of the rationale of the abstention doctrine—that state 
courts are the best qualified courts to determine state law—the law 
of the case, if there is any, would seem to be that of the state court 
when granting or denying the first state injunction. It would be 
completely incongruous for a federal court in an abstention case 
to require state courts to apply federal standards in determining 
the state law and remedy. Since neither res judicata nor “law of the 
case” appear to apply, it must be concluded that in an equitable 
action in which a federal court removes restraints issued by a state 
court, the abstention of the federal judge from further proceedings 
allows the plaintiff to ask the state court to reinstate the original 
restraints. 

CONCLUSION 


The practical result of abstention is that the case abstained from 
is in fact removed from the federal courts to the state courts. The 
only way in which such a case will normally return to the federal 
courts is by direct appeal to the Supreme Court. An exception must 
be made, of course, where the federal judge excises the uncertain 
state issues from the case and remits only those issues to the state 


30 Am. Jur. Judgments §§ 985, 994, 995 (1958). 

On the removal of a case to federal court, the court takes the case as it is 
then, and does not review rulings made by the state court within the state court’s 
jurisdiction while the case was pending in the state court. McDonnell v. Wasen- 
‘miller, 74 F.2d $20 (8th Cir. 1934). A federal district court is not a court of 
appeals from decisions of state courts in cases removed from state to federal 
court. Schaad v. New York Life Ins. Co., 79 F. Supp. 463 (E.D. Tenn. 1948). 

"14 Am. Jur. Courts § 84 (1938). 
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courts. But in the normal abstention case the issues and the judg- 
ment are determined by the state courts, subject only to Supreme 
Court review. Where there is no federal issue involved there will 
be no federal determination. 

The scope of the abstention doctrine is limited by the require- 
ment of uncertainty in the state law. Thus, only the first case raising 
a new issue of state law is removed from federal jurisdiction. After 
the first case has decided that issue and eliminated the uncertainty, 
the doctrine will no longer restrict the jurisdiction of the district 
court. The only exception is the Burford type situation,®*® where 
abstention is required regardless of the certainty or uncertainty of 
state law in order to avoid federal interference in state administra- 
tive processes. 

Generally, the parties in the first case involving the state issue 
will not be harmed by the abstention if that case arises on a petition 
for temporary and permanent equitable relief. This is because there 
is no long wait on the docket before the petition for temporary 
relief is heard.** In these cases, delay of litigation would be minimal. 
Indeed, settlement may be accelerated if the action is shifted from 
a crowded federal docket to a less busy state court. Thus, in these 
abstention cases the outcry “Justice delayed is justice denied!” will 
have little pertinency. 

However, in a normal civil action where issues of uncertain state 
law cannot be discovered until the case comes up for trial on the 
merits, abstention does cause delay. In civil rights cases in those 
states which provide an endless series of hearings and review before 
an ultimate decision is made by the state high court, injustice can 
result.*? Abstention, in effect, requires the exhaustion of state reme- 
dies before a federal hearing can be had. This requirement can de- 
feat justice. Rather than to abstain in such civil rights cases, it 
would be preferable for the federal court to determine that a given 
application of an uncertain state statute would or would not be 
unconstitutional and to express no decision as to the validity of 
other interpretations of the state law.** The Supreme Court, how- 





See note 9 supra. 

““Tn its order this case will not be reached for trial on the merits for 
many months, giving the parties ample opportunity to endeavor to get an 
authoritative construction of the statute by the State courts.” A.F.L. Motors, 
Inc. v. Chrysler Motors Carpe supra note 4, at 61. 

® E.g., Harrison v. NAACP, supra note 11. 

See the discussion of Lassiter at note 35 supra. Lassiter seems to indicate 
that if plaintiff attacks the constitutionality of a statute, the district court should 
abstain to allow the state courts the first opportunity to pass upon the validity 
of the statute. But if plaintiff attacks only the manner of application, the dis- 
trict court should not abstain. 
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ever, has required abstention in these cases. 

The abstention doctrine extends the Erie R.R. v. Tompkins®* rule 
that in diversity cases state law must be applied to local conflicts 
not involving federal law. Unlike Erie R.R., however, it removes 
the action from the federal court and also affects both diversity and 
federal question jurisdiction. This extension of the Erie rule is 
open to criticism as an abnegation of federal jurisdiction. This criti- 
cism has merit when directed at the nonexercise of diversity juris- 
diction. If the criticism is against the nonexercise of federal question 
jurisdiction, it seems less persuasive because federal courts can ab- 
stain only if the state question is determinative or potentially de- 
terminative of the case. In other words, potentially there is no 
federal issue, and thus, the parties are not denied a right to a 
federal trial.** 

Abstention, prudently used, is a sound doctrine. It can be of 
great significance where a state is experimenting with the develop- 
ment of new areas of legal regulation. A state court, being much 
more closely allied constitutionally and politically with the realities 
of state policies, may be quicker than a federal court to give effect 
to necessary legal innovations. In A.F.L. Motors the district court 
was justified either to abstain or to try the action. The federal court 
had before it the Kuhl Motor Co. decision as to the purpose of the 
Wisconsin statute. The court could have interpreted the statute in 
accordance with the policy voiced in this case. But the terms of the 
Wisconsin statute are general, ambiguous, and still undefined by 
any Wisconsin authority. Thus, abstention was preferable. 

Abstention should not be used as a device for timidity by the 
federal courts. When the uncertainty in state law is minor in that 
the federal court has strong evidence of the probable course of the 





“ Harrison v. NAACP, supra note 11. 

* 304 US. 64 (1938). 

It seems possible to distinguish four possible admixtures of state and federal 
questions in abstention cases: (1) There may be a state question with a potential 
constitutional issue. State interpretation of the state law may avoid the con- 
stitutional issue, and if it does not, there is ultimate Supreme Court review of 
that issue. (2) There may be a state statute and a federal statute dealing with 
the same subject. If both statutes are applicable to the case, there are two 

rable causes of action, and the court should abstain only from the deter- 
mination of the state cause. Also it must appear that the federal statute does 
not preempt the field. (3) There may be a state question with incidental federal 
questions. Basically, this is a state action and properly belongs in the state 
courts, with ultimate federal review of the federal issues, if necessary. (4) 
Finally, there may be a determinative federal question with incidental state 
questions necessary to final disposition of the case. If there were any abstention 
it should be expected that only the state issues would be remitted to the state 
courts. 

* Kuhl Motor Co. v. Ford Motor Co., 270 Wis. 488, 71 N.W.2d 420 (1955). 
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state courts, it should not abstain. Nor should it abstain where the 
constitutionality or unconstitutionality of a statute is clear upon 
its face.** Additionally, it must be remembered that the work of a 
judge is not only to determine what the law is, but also to determine 
what it should be. Thus, in many instances where there is no state 
common law rule or no state interpretation of an ambiguous statute, 
and no constitutional issue is involved, the federal court may be 
justified in determining what the law should be, and so deciding 
the case. It is possible that state courts may disagree with the federal 
judge; but still, there is no federal interference, as the federal deci- 
sion, unlike a constitutional determination, does not bind the state 


courts as precedent. 


GarTH R. SEEHAWER 





“NAACP v. Bennett, 360 US. 471 (1959). 




















Comment 
CHALLENGING GOVERNMENTAL ACTION IN WISCONSIN: 
THE DECLARATORY JUDGMENTS ACT 


INTRODUCTION 


Declaratory relief is not a recent development. Its predecessors 
date from early Roman law.' Over the years the remedy has evolved 
into a modern, efficient and valuable form of relief, authorized and 
governed by statute. Wisconsin’s current declaratory judgment 
statute was created in 1927? by the adoption of the Uniform Declar- 
atory Judgments Act (the Wisconsin Declaratory Judgments Act is 
hereinafter referred to as the Act). The purpose of this Comment 
is to examine the general use of declaratory judgments in Wiscon- 
sin, with emphasis on their use as a method of challenging the va- 
lidity, propriety or status of governmental acts. ‘Three main areas 
are examined: (1) the nature of a declaratory judgment, the pre- 
requisites to its use, and its relation to other remedies; (2) the 
jurisdictional and procedural aspects of declaratory actions; and 
(3) the specific substantive areas in which declaratory relief has 
been used in Wisconsin. 


I. NATuRE OF DECLARATORY JUDGMENTS 


Wisconsin courts derive their authority to make declarations of 
rights, status, and legal relations from statute. Thus, their jurisdic- 
tion and power are limited to that conferred by the Act.* 

The purpose of declaratory relief, as stated by the Act, “is to 
settle and to afford relief from uncertainty and insecurity with re- 
spect to rights, status and other legal relations. . . ."* The Act is 
to be liberally construed and administered,’ and the courts have 
power to give the parties complete relief.* If a cause of action is 
stated, the court must entertain the action but may refuse to render 
a declaration if it would fail to terminate the uncertainty or con- 
troversy.’ 


2 BORCHARD, DECLARATORY JUDGMENTS 87 (2d ed. 1941). 
* Wis. Laws 1927, ch. 212. 
* Miller v. Currie, 208 Wis. 199, 242 N.W. 570 (1932). 
: ae we § 269.56 (12) (1959). 

I 





* Miller v. Currie, supra note 3. 
™ Wis. STAT. §§ 269.56 (2), (3), (4) (1959); Miller v. Currie, supra note 3; David 
A. Ulrich, Inc. v. Town of Saukville, 7 Wis.2d 173, 96 N.W.2d 612 (1959); Den- 
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The major functions of the Act include the construction of 
statutes and ordinances, the interpretation of contracts, and the 
determination of rights and relations in certain fiduciary matters.® 
However, the Act applies to any situation in which a declaration 
“will terminate the controversy or remove an uncertainty.”® 


Distinguished from Other Forms of Relief 


The most conspicuous characteristic of declaratory relief is that 
the judgment obtained does not have the coercive effect of an ordi- 
nary judgment. No party is ordered by such a judgment to do or re- 
frain from doing an act or to pay an amount of money. A de- 
claratory judgment merely declares the rights, status or relations of 
the parties. 

Another distinguishing characteristic of the remedy is that courts 
are permitted to take jurisdiction of a situation earlier in time 
than under ordinary civil procedure. Thus, the parties can have an 
adjudication of their rights before they act in a violent or detri- 
mental manner. For example, a law is enacted which contains vague 
and ambiguous provisions that might affect a certain business. Vio- 
lation of the law could result in severe penalties, fines and embar- 
rassment. Through use of a declaratory judgment, the business can 
ascertain whether it comes within the statute’s scope, whether the 
statute is valid, and what behavior is permitted or forbidden. Thus, 
declaratory relief provides an easy and reasonable means of solving 
legal problems which cannot be solved by traditional forms of 
action. 


The Controversy Requirement 


An actual,?® bona fide’! or genuine’* controversy must exist be- 





ning v. City of Green Bay, 271 Wis. 230, 72 N.W.2d 730 (1955). 

A declaration that would be likely to create uncertainty in regard to the rights 
of officers and citizens not parties to the action will not be granted. The city of 
Milwaukee, through its chief of police, brought an action against the sheriff of 
Milwaukee county to determine the city’s pte to provide police to help 
oe ee at a struck plant outside of the city. Inasmuch as defendant 
sheriff left office before the city moved for summary judgment, a justiciable 
controversy did not exist between the parties at the time of the motion on which 
a declaration would be granted. The court concluded that the successor sheriff's 
rights would not be determined by a possible judgment and, therefore, on this 
ground, and several others, held a declaration was not core City of Milwaukee 
v. Milwaukee County, 256 Wis. 580, 42 N.W.2d 276 (1950). 

* Wis. StaT. §§ 269.56 (2), (3), (4) (1959). 

* Wis. Stat. § 269.56 (5) (1959). 

Heller v. Shapiro, 208 Wis. 310, 242 N.W. 174 (1932). 

4 Miller v. Currie, supra note 3. 

4 State ex rel. La Follette v. Dammann, 220 Wis. 17, 264 N.W. 627 (1936). 
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fore a court may take jurisdiction of a declaratory action.** In 
State ex rel. La Follette v. Damman,* the court stated the pre- 
requisites for declaratory relief: 


(1) There must exist a justiciable controversy—that is to say, 
a controversy in which a claim of right is asserted against 
one who has an interest in contesting it. 

(2) The controversy must be between persons whose interests 
are adverse. 

(3) The party seeking declaratory relief must have a legal in- 
terest in the controversy—that is to say, a legally protectible 
interest. 

(4) The issue involved in the controversy must be ripe for ju- 
dicial determination.'* 


At first glance these phrases may appear to present a clear and 
workable outline for determining whether a cause of action exists. 
However, upon closer scrutiny, the language leaves many questions 
unanswered. An examination of actual cases provides additional 
guidance for determining whether a justiciable controversy exists. 


The court will render a declaration of rights only on an existing 
state of facts and not on a situation which may or may not arise in 
the future.** However, the facts need not be sufficient to start an 
ordinary lawsuit. For example, if a community is about to annex 
some territory or order a resident to do some act, such action is not 
certain to happen; it is only a possibility. If the municipality ac- 
tually annexes an area or orders an act, the action presents a state 
of existing facts, even though no further action is contemplated or 
taken. As a result, a controversy exists on which the court may ren- 
der a declaration. Thus, when South Milwaukee ordered a streetcar 
company to install track in a certain area and the company re- 
fused, the parties were in controversy under an existing state of 
facts, namely the order and refusal.1? 





%8 Several cases regarding controversy are worth noting. City of Milwaukee v. 
Milwaukee County, supra note 7, held that a declaration would not be rendered 
on a moot question. In the absence of a justiciable controversy, courts may not 
give advisory opinions. State ex rel. La Follette v. Dammann, supra note 12, 
held that in the absence of a justiciable controversy, a judicial opinion would 
not be rendered even if requested by coordinate branches of state ment. 
In Rose Manor Realty Co. v. City of Milwaukee, 272 Wis. 339, 75 N.W.2d 274 
(1956), the court id not take jurisdiction of a situation to give advice 
where it was not possible to declare controversial rights. Relief not be 
granted to answer mere hypothetical questions. See State ex rel. State Cent. Comm. 
v. Board of Election Comm'rs, 240 Wis. 204, 3 N.W.2d 123 (1942). 

4 220 Wis. 17, 264 N.W. 267 (1936). 

Id. at 22, 264 N.W. at 269. 

* Heller v. Shapiro, supra note 10. 

* Milwaukee Elec. Ry. & Light Co. v. City of So. Milwaukee, 218 Wis. 24, 
260 N.W. 243 (1935). The city ordered the company to lay certain streetcar 
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A citizen may bring an action for the declaration of his rights so 
that he can determine what steps, if any, he must take under a city 
ordinance. However, he may not challenge the validity of an ordi- 
nance before it is enacted.1* This rule of law may not be circum- 
vented by raising the question whether the city has authority dele- 
gated by its charter to pass such an ordinance in the first place.'® 


The Wisconsin Supreme Court has held that a difference of opin- 
ion is not adequate to constitute a justiciable controversy. Thus, 
where the Governor and the secretary of state were in disagreement 
as to Governor's right to make interim appointments, their mere 
disagreement did not give rise to a justiciable controversy.2° How- 
ever, in another case the court held that a formal statement by a 
state officer preceded by an informal statement, when disputed by 
a person affected thereby, presents a justiciable controversy.** 

The foregoing discussion illustrates the fact that the Wiscon- 
sin decisions determining what constitutes a justiciable controversy 
are not entirely clear or satisfactory. Some of the cases are contrary 
to decisions in other states governed by the Uniform Declar- 
atory Judgments Act. Since the Act states that it is to be inter- 
preted uniformly, a practitioner may be able to bring our court's 
view into line with other states in future cases by citing decisions 
from sister states. 





tracks. The company refused and the city threatened to do the job and bill the 
company for the work. The court held the company’s action to determine its 
rights under the city order was based on a justiciable controversy. 
** Rose Manor Realty Co. v. City of Milwaukee, supra note 13. 
® Ibid. 
™State ex rel. La Follette v. Dammann, supra note 12. In reality, this sit- 
uation was more than a mere disagreement. The governor had power to fill va- 
cant offices and a dispute arose as to the extent of this power. It might be con- 
ie + this presented a bona fide controversy. Borchard, discussing this 
case, - 
“There was really no convincing reason why this case was held not jus- 
ticiable, even in the absence of an actual appointment. The Governor 
claimed the power, the Secretary seriously denied it and vacancies existed 
to which the Governor wished to make prompt appointments. This situation 
is as ripe for adjudication as are dozens of other cases discussed [in this 
Giupter! on administrative powers in which public officials contest their 
respective powers and duties.” BorcHARD, op. cit. supra note 1, at 45. 
In Wisconsin Pharmaceutical Ass’n v. Lee, 264 Wis. 325, 58 N.W.2d 700 (1953), 
a dispute arose as to the interpretation of the us D Act. Plainti 
attempted to get a declaration ifying the operation of the law by bringing 
the action against the proper state cement official. The court held that 
defendant was an im party, and that no justiciable contro could exist 
between the two parties use plaintiff's controversy was with ical doctors. 
Thus, at most, there was only a difference of opinion between plaintiff and de- 
fendant. The real controversy here was between the plaintiffs and the physicians 
and their employees. 
™ State ex. rel. Ekern v. Dammann, 215 Wis. 394, 254 N.W. 759 (1934). 
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Effect of a Judgment 


A declaratory judgment has the full force and effect of a final 
judgment or decree.** Although it is only binding on the parties 
to the action,** a declaration may affect a substantially larger 
group.* For example, a declaration may substantively bind the 
citizenry because they are represented by the public official charged 
with enforcement of the statute in litigation. In addition, a person 
who could have brought a suit for declaratory judgment may be 
psychologically bound by the result of a similar suit. 


Effect of Other Remedies 


Declaratory relief is not limited to situations in which no other 
adequate remedy is available, but may be used “whether or not 
further relief is or could be claimed,” and in some circumstances is 
favored over other remedies.*° The Act recognizes the right of par- 
ties to use other forms of relief in conjunction with a declaratory 
judgment “whenever necessary or proper.”** Such additional relief 
is obtained by petitioning to a court having jurisdiction to grant 
the relief. In challenges to governmental action, the additional re- 
lief desired is usually an injunction requested as part of the orig- 
inal complaint.** 

In State ex rel. Young v. Maresch,?* the court converted an action 
for mandamus to one for a declaratory judgment. Plaintiff peti- 
tioned for a writ to compel the return of an abandoned highway 
to abutting property owners. The court, without request, converted 
the action to declaratory relief stating: 


When, because of conflicting evidence, bona fide issues of fact 
arise as to the status of a highway, then relief as to such status 
should be obtained in an action under the . . . [Declaratory 


udgments] Act. . . . [TjJhe rule that the tory writ of 
en meres few issue when there is a bona fie dispute as to the 
status of a highway which must be first determined . . . [is 
overruled. . .. [W]hen a mandamus action is brought to com 
the town to perform some duty with respect to highways, 


= Wis. Stat. § 269.56(1) (1959). 

* City of Milwaukee v. Milwaukee wre Se note 13. 

™ BORCHARD, op. cit. supra note 1, at 256-58. 

oa Seat, capt 1 Ce . 

1s. STAT. 

“In Town of Bloom Grove v. City of Madison, 275 Wis. 328, 336, 81 
N.W.2d 713, 717 (1957), ae said: “Injunctive relief ma yao in 
aid of a declaratory ju t, where necessary or proper to t 
Sauohe. The Goa at wetanal of ant Sajpecetoe His to te edule Uocae 
tion of the trial court.” court went on to state that the usual requirements 
wn on a kw. aes G08 actions. — 

225 Wis. 225, N.W. 225 (198%). 
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and the action has been fully tried, the action may be consid- 
ered as one brought under the . . . Act. . . .?° 


Also, the court has held that declaratory relief, rather than man- 
damus, was the appropriate remedy in an action to compel a city 
treasurer to pay a retainer for an engineering survey. This survey 
was to investigate the possibility of a municipal bus system.*° The 
lower court issued the writ. On appeal, the supreme court held that 
mandamus was not proper because neither the city council nor the 
board of transportation had authority to pay in advance for the 
survey, and, therefore, the city treasurer could not be so ordered. 
The court said that declaratory judgment was the proper remedy 
because it-allowed a determination of the city’s right to order the 
survey. 

Declaratory relief may not be allowed where specific relief of an- 
other form is provided. For example, in a case involving a statute 
which provided that chapter 227% of the statutes should be the 
remedy for disputes arising under the pollution act,** the court 
limited the complaining parties to that remedy. However, in Ber- 
lowitz v. Roach** the court held that a specific statutory remedy was 
not inherently exclusive of declaratory relief. The court said that 
inasmuch as the statutory remedy provided did not expressly ex- 
clude other remedies, declaratory relief would be allowed. 

City of Wauwatosa v. Union Free High School Dist.** exempli- 
fies the inconsistency in decisions relating to whether a statutory 
remedy is exclusive. In this case a dispute arose over whether the 
body politic was financially liable for an old judgment rendered 
against a no longer existent school district. The statutes provided 
a specific method for dealing with this type of dispute, and the 
court held that this method was the exclusive remedy. Subsequent- 
ly, however, the case arose again under similar circumstances with 
the same parties in an action for declaratory relief. The court, al- 
through disapproving of the remedy, suggested no ' other and de- 
clared the rights of the parties.** 

Future cases involving specific statutory relief may turn on the 
interpretation of the clause providing the remedy. If the legisla- 





* Id. at 233, 273 N.W. at 229. 
State ex rel. Madison v. Maxwell, 224 Wis. 17, 271 gy 393 (1937). 
= Wis. Stat. ch. 227 (1959) (Administrative Procedure 5 2 
need of Superior v. Committee on Water Pollution, 263 Wis. 23, 56 N.W.2d 
1( 
252 Wis. 61, 30 N.W.2d 256 (1 <i 
%250 Wis. 266, 26 N.W.2d 538. (i 
955 Ad. Wauwatosa v. Union Free School Dist., 255 Wis. 87, 37 N.W.2d 
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ture wishes to exclude use of the Act, it may expressly prohibit the 
use of other remedies when a particular remedy is provided. How- 
ever, the more recent cases hold the specified remedy to be ex- 
clusive even where the specifying statute does not so state. There- 
fore, in the future the court will probably limit the parties to the 
remedy specified by statute unless the statutory specification is am- 
biguous. In the latter case, the court might allow relief under the 
Act. 


II. JURISDICTION AND PROCEDURE 


Procedure in declaratory actions is similar to that in ordinary 
actions. 


The declaratory judgments acts deal with remedies and prac- 
tice rather than substantive rights and are designed to supply 
deficiencies in legal Bente which previously existed, the 
mae oe in proceedings thereunder is governed, in general, 

y the established rules which appl to ordinary actions. The 
courts are limited in es ee Sens aratory judgments to the 
same extent as they are in dealing with the usual matters pre- 
sented to them.** 


The following material deals with some of the unusual aspects 
of procedure peculiar to declaratory relief in challenging govern- 
mental action. 


Jurisdiction 


A declaratory action may be commenced in any court of record 
within its respective jurisdiction, including the supreme court. An 
original jurisdiction case in the supreme court should be one of 
state-wide importance or of public right.’* Public right includes 





16 Am. Jur. Declaratory Judgments § 51 (1938). 


* State ex rel. Frederick v. Zimmerman, 254 Wis. 600, 37 N.W.2d 473 (1949); 
State ex rel. Wisconsin Tel. Co. v. Henry, 218 Wis. 302, 260 N.W. 486 (1935); 
Petition of Breidenbach, 214 Wis. 54, 252 N.W. 366 (1934). Such a question 
arises where the sovereignty of the state is involved, such as the challenging of 
the power of the state to delegate authority to certain administrative agencies. 
An example involved the validity of the Wisconsin Recovery Act, which em- 
powered the Governor to investigate various fields of business and then pre- 
scribe codes of fair competition. The important question that arose was whether 
the legislature could delegate to the Governor, and the administrative bodies he 
created, the power to establish and enforce the codes. The supreme court ted 
original jurisdiction because many people could be affected by these and 
because the economic condition of the state had deteriorated as a result of the 
depression. The court held the Wisconsin Act constitutional. This is a strong 
example of or: right, but the court has granted original jurisdiction in cases 
of lesser p tance. See In re State ex rel. Attorney Gen., 220 Wis. 25, 
264 N.W. F633 1995. 
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matters such as a pressing emergency,** an extraordinary exigency,** 
or a matter in which a circuit court remedy would be inadequate.“ 
The circuit courts have concurrent jurisdiction with the supreme 
court on all cases of public right except those involving the sov- 
ereignty of the state. In practice, trial courts handle most declaratory 
judgment actions. The actions usually require fact finding determi- 
nations which trial courts are better equipped to render. 


Parties 


A party asking for a declaration of his rights must be directly af- 
fected by the issues in controversy.** In order to be proper, the op- 
posing parties named in the complaint must have conflicting legal 
interests.*? 

The Act provides that “all persons shall be made parties who 
have or claim any interest which would be affected by the declara- 
tion, and no declaration shall prejudice the right of persons not 
parties to the proceeding.”** Although this language and the case 
law appear to state that every party in interest must be included in 
the action, the courts have modified this requirement by applying a 
standard of reasonableness in cases involving the validity of an or- 
dinance or statute.** Thus, when a person with proper standing 
wishes to contest the validity or determine the meaning of a statute 
or ordinance, he may bring an action against the official charged 
with enforcement of the law. The resulting decree or judgment will 
have a binding effect on people not parties to the action, since they 





* State ex rel. State Cent. Comm. v. Board of Election Comm'rs, supra note 13. 

"In re Exercise of Original Jurisdiction of Supreme Court, 201 Wis. 123, 229 
N.W. 643 (1930). 

“In re weercc of Original Jurisdiction of Supreme Court, supra note 39; Pe- 
tition of Breidenbach, supra note 37. An action in original gree is begun 
by filing a petition with the clerk of the supreme court. This price should 
set forth the nature of the action, the reason why a question of public impor- 
tance is presented, and a request for permission to file a complaint. If a request 
for a stay from a temporary injunction is included, the reasons therefore should 
be set out in the tion. The petition should also include any other matter 
that may reasonably bear on the court’s decision to grant or deny the right to 
start the action. Then a notice and a copy of the petition, stating when and where 
the petitioner will apply to the court, should be served on pee gama nary 
The notice is returnable on a regular motion day of the court. If leave 
granted to commence an original action, a complaint is drawn up and served 
on the opposition. From this point the action proceeds according to the ordi- 
nary rules of the court. 

“ Suits by parties affected indirectly have failed on the ground that the par- 
ties’ interest was insufficient or that they lacked standing to sue or to be sued. 
Wisconsin Pharmaceutical Ass’n v. Lee, supra note 20; Dean Milk Co. v. City of 
Madison, 257 Wis. 308, 43 N.W.2d 480 (1950). 

“Wisconsin Pharmaceutical Ass’n v. Lee, supra note 20. 

“ Wis. Stat. § 269.56 (11) eg See also Annot., 71 A.L.R.2d 723 (1960). 

“Town of B Grove v. City of Madison, supra note 27. 
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will be subject to the judicial interpretation of the law. 

The state and its political subdivisions may be parties to dec- 
laratory actions.*® The State of Wisconsin may bring a declaratory 
action but may not be made a defendant without special permis- 
sion.“* However, most actions involving state interest are brought 
against officers or officials of the state. Since they are “persons” un- 
der the Act,*’ special permission need not be obtained.‘* Therefore, 
sovereign immunity does not work a serious handicap. 

A city may bring an action or be a defendant in a wide range of 
situations set out by statute.*® A town is a proper party to an action 
which seeks a declaration in respect to an ordinance annexing some 
of its territory,°° or may itself challenge such an ordinance. Al- 
though a village may not have its territory annexed, it can challenge 
the annexation or consolidation of the body politic that is annex- 
ing property.*? The board of a town or village is deemed the in- 
terested party and it may institute, maintain, or defend an action 
brought to test the validity of such annexation proceeding. It may 
also be impleaded into such an action.** 

If a declaratory action is not commenced with the proper parties, 
the court in its discretion may allow the proper parties to be joined 
or impleaded. If any proper party is absent, the court may dismiss 
the action without prejudice. This dismissal is justified on the 
grounds “that the declaratory judgment is designed to terminate 
the controversy or uncertainty subjudice; and if interested parties 











# Wis. Stat. § 269.56(11) (1959) provides, in part, that in an action in which 
a “statute, ordinance or franchise is a to be unconstitutional, the attorney- 
general of the state shall also be served with a copy of the proceeding and be 
entitled to be heard.” This provision of the Declaratory Judgments Act is only 
applicable when declaratory relief is uested. As a practical matter, the at- 
torney general only requires service and is entitled to be heard where a declara- 
tion is part of the relief demanded, unless the state is a or is yigswree f 
an official, or where the state is not a party but the state’s interest is involved. 
Interview with Nathan S. Heffernan, Beputy Attorney General, State of Wis- 
consin, in Madison, Wisconsin, April 7, 1961. . 

“The state once gave permission to have an action brought against it for a 
declaration concerning the rights of the city of Madison in regard to the Mo- 
nona Terrace Project. The state legislature passed a special act which gave 
the city permission and set out the purpose of the action. The prohibition as 
to the state being a defendant is only tive as to the state proper. City of 
Madison v. State, 1 Wis.2d 252, 83 N.W.2d 674 (1957). 

“ Wis. Stat. § 269.56(13) (1959). 

“ Berlowitz v. Roach, 252 Wis. 61, 30 N.W.2d 256 (1947). 

“Vi of Brown Deer v. City of Milwaukee, 2 Wis.2d 441, 86 N.W.2d 487 
859. 1s. STAT. §§ 41.15 (10), 62.09 (9), 62.09.(12), 62.25, 81.15, 280.065, 345.05 

1 


( je 

Town of Blooming Grove v. City of Madison, supra note 27; Wis. Strat. 
§ 66.029 (1959). 

= Wis. Stat. § 269.56 (13) (1959). 

™ Berlowitz v. Roach, supra note 48. 

= Town of Blooming Grove v. City of Madison, supra. note 27. 
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are not served or present, it would be likely to fail of that essential 
purpose.”’*4 
Pleading 


The pleadings used in a declaratory action are basically the same 
as those employed in an ordinary civil action, except for the “where- 
fore” clause. In a declaratory action, plaintiff will demand a decla- 
ration rather than a coercive judgment. Defendant may also de- 
mand a declaration, or may simply ask to have the complaint dis- 
missed. However, dismissal is not permitted when a proper cause 
of action is stated.* 

An analysis of “wherefore” clauses in complaints and answers in 
cases which reached the Wisconsin Supreme Court reveals some 
characteristics worth noting. First, actual wording varies since each 
demand is tailored to fit a particular fact situation. Second, some 
“wherefore” clauses include a request for relief supplemental to 
the declaration, such as an injunction. Third, most “wherefore” 
clauses, in both complaints and answers, request such other judg- 
ment, order, or relief as the court, in its discretion, may deem just 
and equitable. Finally, either party may request costs and dis- 
bursements. 

The rules of pleading applicable to ordinary civil actions also 
apply to declaratory actions. For example: a declaratory complaint 
which fails to state a cause of action is subject to demurrer;** sum- 
mary judgment is allowed where only issues of law are involved; 
and when a pleading is silent in respect to a material fact, the pre- 
sumption is against the pleader and cannot be inferred in his favor.** 

Procedures after pleading and before trial are the same as in 
other civil actions. 

Trial 


Proceedings for declaratory relief are essentially equitable in 
nature.®* However, the Act provides that a jury trial may be used 
for fact determination in the same manner as in other civil ac- 
tions,®® or that a jury may be used as an advisory body.*° 





Wisconsin Pharmaceutical Ass’n v. Lee, supra note 20, at 331, 58 N.W.2d at 


® Huhnke v. Wischer, 271 Wis. 66, 72 N.W.2d 915 (1955). 

*Leuch v. Egelhoff, 260 Wis. 356, 51 N.W.2d 7 (1952); Vi of Sun Prairie 
v. Wisconsin Power & Light Co., 213 Wis. 277, 251 N.W. 605 (1933). 

* Village of Sun Prairie v. Wisconsin Power & Light Co., supra note 56. 

* Wis. Stat. § 2687m r959 

" Wis. Stat. § 269.56 (195 

© Hartung v. Milwaukee Rice 2 Wis.2d 269, 86 N.W.2d 475 (1957). 
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Review 


Orders, judgments, and decrees under the Act are reviewed in 
the same manner as ordinary orders, judgments, and decrees.*? The 
supreme court may also grant discretionary new trials under sec- 
tion 251.09.% 


Ill. Susyecr MATTER 


Declaratory relief has been used for solving a wide variety of 
substantive problems. However, consideration here is limited to 
the areas of statutes, ordinances, and general governmental op- 
erations. 


Statutes 


Declaratory relief serves two major functions in respect to stat- 
utes—obtaining construction and attacking validity. A third con- 
ceivable function would be to test the validity of proposed legisla- 
tion, but this type of suit has not been successful in Wisconsin.* 
Of course, a party asking for the construction of a statute or attack- 
ing its validity must be directly affected by the legislation.“ 

Construction of statutes has taken two main forms. First, an ac- 
tion may be brought to determine the scope of legislation.** Sec- 
ond, if the subject matter is within the scope of the legislation, a 
suit may be brought to determine the rights or status of the plain- 
tiff under the legislation.** These two forms may be used in con- 
junction with each other. 

Declaratory judgment is an important device for challenging 
statutory validity because of the convenience and effectiveness of 
determining validity before anyone has damaged his position by 
following or ignoring the statute’s provisions. If a law has not been 
enforced because of serious questions as to its validity, a branch of 
the government may bring a declaratory action to settle the law's 
status before any cases arise thereunder. For example, after a 
United States Supreme Court decision® struck down the National 
Industrial Recovery Act, serious doubt arose as to the validity of 
the Wisconsin Recovery Act. The Wisconsin Attorney General peti- 





© Wis. STAT. § 269.56 (1959). 
® Wis. Stat. § 251.09 (1959). 

® Rose Manor Realty Co. v. City of Milwaukee, supra note 13. 

“See note 41 supra. 

“Investors Diversified Servs., Inc. v. Diggles, 272 Wis. 66, 74 N.W.2d 805 
1 


* City of Madison v. State, supra note 46. 
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1934). 
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tioned the Wisconsin Supreme Court to take original jurisdiction 
in an action to establish its constitutionality prior to putting the 
law into operation.** The court granted the petition and declared 
the law constitutional because, inter alia, it established sufficiently 
definite standards for fair trade codes. 

In another case, a Wisconsin law was challenged by the attorney 
general, on behalf of the state, on the grounds that, although con- 
stitutional in substance, it was invalid because of defective enact- 
ment.*® The law had been partially approved and partially dis- 
approved by the Governor and the secretary of state had refused to 
publish it. The court declared the law valid because it was workable 
as approved."° 


Ordinances 


Declaratory judgments may be used to challenge and construe or- 
dinances in much the same manner as statutes. However, most of 
the ordinance cases have involved validity rather than construction. 
Ordinances of counties as well as cities have been challenged,”* but 
most ordinance litigation has involved city ordinances, particularly 
those involving zoning and annexation. 

Zoning 

Two general problems arise in zoning cases. One is whether an 
existing valid ordinance applies to a given situation. This involves 
a question of construction, although validity may be closely inter- 
woven."? The second problem is whether a particular ordinance is 
valid in the first place. This is the question most frequently raised 
in litigation."* 

The application of a zoning ordinance to particular property may 
be challenged on the ground that it is improper. For example, im- 





“In re State ex rel. Attorney Gen., supra note 37. 

on ex rel. Martin v. Zimmerman, 233 Wis. 442, 289 N.W. 662 (1940). 

"In Maier v. Racine County, 1 Wis.2d 384, 84 N.W2d 76 (1957), the court 
overturned a county ordinance, which prohibited the sale of beer to people be- 
ee es eee See on eee ee ee 
au ty to pass it. 


® An interesting zoning case involved a conflict between two municipal bodies 
as to the location of a county jail. The county contended that it superior 
authority and could locate a jail in an area contrary to the city’s zoning ordi- 
nance. court held for the county on the nd that the city did not have 
under the state zoning statute to zone ree cane PeeeeeR Faeeen 
nty v. City of Monroe, 3 Wis.2d 196, 87 N.W.2d 827 (1958). 
™ Russell Dairy Stores v. City of Chippewa Falls, Wis. 138, 74 N.W2d 
98. Geisenfeld v. Village of Shorewood, 232 Wis. 410, 287 N.W. 683 
(1939). 
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proper purpose may arise where there has been a pre-existing non- 
conforming use.’* In one such case, the court held that if the non- 
conforming use was not a public nuisance and was not harmful in 
any way to public health, safety, morals or welfare, the city could 
not zone it out of existence. However, such an ordinance may be 
invalid only as applied to the pre-existing nonconforming use. In 
another case, a city permitted a person to build a driveway to a 
drive-in business in an area properly zoned for such use, and later 
attempted to revoke the permit.”® The court held that since the city 
had induced the previous behavior, it was estopped from changing 
its position in respect to that property. Thus, the action under the 
ordinance was invalid as to that property, and if it had been the 
only property zoned by the ordinance, then the ordinance itself 
would have been invalid. 

A zoning ordinance may be challenged because it is inherently 
invalid. For example, if an ordinance provides no definite or ade- 
quate guides for its enforcement, it is not functional and cannot be 
used."¢ 


Annexation 


Declarations may be used in connection with annexation ordi- 
nances. A common attack on such ordinances is based on the fail- 
ure to follow correct statutory procedure. Some defects are suf- 
ficient grounds to have the annexation declared invalid, e.g., lack 
of approval of the people living in the area proposed for annex- 
ation."* 

Although validity is usually the main issue, it is conceivable that 
certain other procedural and substantive aspects might be declared 
by such an action. For example, such questions might include the 
effective date of the annexation, the exact territory included, and 
the errors made in procedure and the manner in which they may 
be corrected. 


Resolutions and Orders 


The wide scope of relief offered by the declaratory judgment ap- 
pears to be well suited to questioning the validity and content of 
municipal rulings, orders, and resolutions. Because of the expanding 
nature of local commissions and regulatory bodies, the use of dec- 





™ Town of Blooming Grove v. City of Madison, supra note 27. 
™ Russell Dairy Stores v. divy of Chigpetia tdi mavoanes ah 


™ Ibid. 
™ Town of Blooming Grove v. City of Madison, supra note 27. 
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laratory relief in this area is likely to increase in quantity and im- 
portance. 

In one case, a city ordered a streetcar company to lay car tracks 
and the company refused. The company brought an action to have 
its rights under the order adjudicated and declared, and the court 
held that this was a proper subject for declaratory relief."* 

In another case, a housing commission passed a rule requiring 
tenants of the city controlled public housing project to take a loy- 
alty oath as a condition precedent to tenancy.” Plaintiffs, who had 
been tenants of the project, challenged the order by seeking a de- 
claratory judgment. The court held that this was a proper way to 
attack the resolution. Also, the court held that it was not plaintiff's 
prior tenancy that gave them the right to bring the action; rather, 
it was the fact that their constitutional rights were being violated. 


Governmental Operations 


In the field of governmental operations, declarations have been 
used in a number of areas. The subjects of declaratory relief have 
included: bond issues, elections and political parties, public em- 
ployees, licenses and permits, taxation, school districts, and the 
status of streets and highways. The sections that follow point out 
the methods of approach used in regard to these subjects and some 
of the cases in each area. 


Bonds 


Declaratory relief affords a liberal remedy that has proven useful 
in resolving many doubtful points regarding bond issues. Such suits 
have been brought by taxpayers on a theory similar to that used in 
a taxpayer's action. Some of the bond issue problems that have been 
solved by declarations are: the authority of the borrower to issue 
bonds;*° the total value of bonds that may be issued;*! an interpre- 
tation of the referendum authorizing the issuance of bonds;* a de- 
termination of the political body that should bear the cost of a 
bond issue;** and the procedure for bond service.** Reasoning from 
past decisions, the court would probably render declarations with 
respect to: the maximum bond interest; the bidding procedure for 





™ Milwaukee Elec. Ry. & Light Co. v. City of So. Milwaukee, 218 Wis. 24, 
260 N.W. 243 (1935). 

™® Lawson v. Housing Authority, 270 Wis. 269, 70 N.W.2d 605 (1955). 

m= +g v. City of Milwaukee, 258 Wis. 374, 46 N.W.2d 208 (1951). 

® Ibid. 

* Ibid. 

. — v. City of Madison, 257 Wis. 174, 42 N.W.2d 914 (1950). 

™ Ibid. 
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underwriting an issue and its costs and promotion; the interpreta- 
tion of sinking fund or other refunding provisions; the interpreta- 
tion of the meaning of various indenture clauses; and the account- 
ing procedure to be employed. 


Elections and Political Parties 


The court has rendered declarations involving the rights and 
status of political parties and of individuals involved in an election. 
Declaratory relief has apparently proved more effective in this area 
than other forms of relief. In one case, the court rendered a decla- 
ration involving the right of a political party to have a member 
appointed to a position on an election board.** The court held that 
the appointment was within the discretionary power of the mayor, 
and in the absence of an abuse of dicretion, neither the party mem- 
ber nor the political party itself had the right to challenge the ex- 
ercise of this power. 

A post election problem arose in 1943 when the newly elected 
Governor of Wisconsin died before being sworn in but after as- 
suming some of the duties of the office.** The question arose as to 
whether the incumbent Governor could appoint a successor or 
whether the Lieutenant Governor filled the vacancy. In an action 
brought by the attorney general, the court declared that the powers 
of the office devolved onto the Lieutenant Governor until the sub- 
sequent election. 


Public Employees 


The rights and status of public employees have been the subject 
of declaratory relief. For example, in one case an employee brought 
an action to have his rights and status declared after his former 
position had been abolished and he had been placed in a new post 
with different seniority rights.*’ Since plaintiff had been relieved of 
all duties and had taken an entirely new position, the court held 
that he lost the seniority rights of his former position. In another 
action, a city fireman brought suit to determine his rights to a com- 
pensation award and pension.** The city contended that the com- 
pensation award was in substitution for part of the pension. Plain- 
tiff contended that he was entitled to both amounts. The court de- 
clared that the amount of the pension was the maximum amount to 





* State ex rel. Ekern v. Dammann, 215 Wis. 394, 254 N.W. 759 (1934). 
State ex rel, Martin v. Heil, 242 Wis. 41, 7 N.W.2d 375 (1942). 

* Unger v. Gregory, 249 Wis. 161, 23 N.W.2d 480 oa | 

* Lenfesty v. City of Eau Claire, 245 Wis. 220, 13 N.W.2d 903 (1944). 
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which he was entitled and, therefore, the compensation payments 
were in lieu of part of the pension. 

The right of circuit judges to enjoy office without a diminution 
of salary was the subject of controversy in another case.** The suit 
was instituted by the judges against Milwaukee county, and the 
court declared that the county could not reduce the judges’ com- 
pensation during their terms. 

Licenses and Permits 


License and permit requirements have been determined by dec- 
larations. The two issues generally raised are the validity and the 
scope of the subject matter covered by the regulation. Frequently, 
the two points are combined in a single action, for if the regulation 
is found valid, the party wants a declaration as to his status under 
it. Prior to a 1951 amendment to the Wisconsin Declaratory Judg- 
ments Act, a person could not challenge legislation if he held a 
license or permit under it.*° The amendment removed that bar to 
declaratory relief. 

Where a subject is clearly within a class intended to be licensed, 
the only way to avoid the fee is to overturn the license law. An ex- 
ample of such a challenge involved a permit fee imposed upon 
mobile homes.* The subject was clearly within the intended scope 
of the permit law, and the validity of the fee was upheld on appeal. 

A case involving the subject matter intended to be covered by 
license legislation arose where the State Banking Commission at- 
tempted to impose a fee on bill collectors because they were en- 
gaged in a banking function.** The court permitted a bill collector 
to sue under the Act to challenge the Commission’s position. In 
another case, a railroad wanted to amend its corporate charter and 
the secretary of state claimed filing fees for some of the changes.” 
It was questionable whether the fees applied to the requested chang- 
es, and the court permitted a declaratory action commenced by the 
railroad to determine its status as to the fees.” 


Taxes 


Both the validity and the construction of tax measures have been 
the subjects of declaratory judgments. However, a majority of such 


® Petition of Breidenbach, 214 Wis. 54, 252 N.W. 366 (1934). 

” Wis. Laws 1951, ch. 20. 

" Barnes v. City of West Allis, 275 Wis. 31, 81 N.W2d 75 (1957). 

* Myers v. Matthews, 270 Wis. 453, 71 N.W.2d 368 (1955). 

= Northern Pac. Ry. v. Wise, 275 Wis. 479, 82 N.W.2d 382 (1957). 
aaa 
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actions have involved only validity.*%* Among the assailed measures 
have been real estate taxes,* special assessments arising from sewer 
construction,” alcoholic beverage and cigarette levies,** and divi- 
dend transfer taxes. 

In the area of construction, the court has held that a declaratory 
action is the proper means to obtain a judicial interpretation of a 
statute relating to apportionment and distribution of income tax- 
es.° The proper parties defendant were the Department of Budget 
and Accounts and the State Treasury Department. 

Another Wisconsin declaration construed the levy provision of 
a tax statute. In 1947 the legislature imposed a new tax on alcoholic 
beverages, and a dispute arose over whether this tax applied to ex- 
isting inventories.’ The statute stated that it applied to alcoholic 
beverages sold, and the court construed this to mean all goods of- 
fered for sale. Thus, the tax covered both existing inventories and 
future purchases.1° 

One case involving both construction and validity related to tax 
enforcement.’** A dispute arose after the Governor ordered mu- 
nicipalities to limit their sales of tax delinquent properties to one 
per day. The order was based on an old statute which Milwaukee 
county contended was invalid and improperly interpretated. The 
Governor's order was upheld on appeal. 


School Districts 


The court has rendered declarations on questions regarding school 
districts. Controversies have arisen on such subjects as taxes, area 
districting, and tuition costs. 





* An unusual attack on statutory validity was the challenge to a tax measure 
that had been partially approved and partially vetoed by the Governor. There 
was sufficient doubt about the validity of this tax so that leave was granted to 
bring an original declaratory action in the supreme court. State ex rel. Wiscon- 
sin Tel. Co. v. Henry, 218 Wis. 302, 260 N.W. 486 (1935). 

* Foscato v. Byrne, 2 Wis.2d 520, 87 N.W.2d 512 (1958). 

“ L. Rosenheimer Malt & Grain Co. v. Village of Kewaskum, 1 Wis.2d 558, 85 
N.W.2d 336 (1957). 

* Nash Sales, Inc. v. City of Milwaukee, 198 Wis. 281, 224 N.W. 126 (1929). 

State ex rel. Froedtert Grain & Malting Co. v. Tax Comm'n, 221 Wis. 225, 
367 N.W. 52 (1936). 

1 City of Milwaukee v. Wegner, 258 Wis. 285, 45 N.W.2d 685 (1951). 

1 Berlowitz v. Roach, 252 Wis. 61, 30 N.W.2d 256 (1947). 

121n other cases involving the question of assessment, the issue has been 
closely related to the validity of the tax. City of Wauwatosa v. Union Free 
High School Dist., 255 Wis. 87, 37 N.W.2d 855 (1949); Milwaukee County v. City 
of Milwaukee, 210 Wis. 336, 246 N.W. 447 (1933). 

1 City of Wauwatosa v. Union Free High School Dist., supra note 102. 

1% School districts are proper parties to sue or to be sued. Joint Common 
School Dist. v. City of Milwaukee, 4 Wis.2d 79, 90 N.W.2d 105 (1958); City of 
Wauwatosa v. Union Free High School Dist., supra note 102. 
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An illustrative case involved a school tax assessment which had 
been reduced to a judgment because of a dispute over liabilities.’ 
Subsequently, a part of the school district area was annexed to an- 
other municipality. The city of Wauwatosa commenced the de- 
claratory action to determine the area liable for the judgment and 
the mode of distribution of the liability, and the court made the 
declaration. In another action commenced by a school district, the 
court determined the current boundaries and status of the dis- 
trict. 

In a suit instituted by the clerk of the town of Milwaukee, the 
court rendered a declaration regarding the rights of a school district 
to tuition under a statute.” This declaration was primarily an in- 
terpretation of the statute. 


Streets and Highways 


The status of streets and highways and the rights of interested 
parties have been the subject of declaratory relief. 

In one action a property owner wished to establish his right of 
ingress and egress to his property.’°* Plaintiff's action for a declara- 
tion was combined with a demand for injunctive relief to restrain 
the municipality from passing any ordinances which might restrict 
his rights. The court granted plaintiff's demands. 

One opinion considered whether or not a highway was aban- 
doned.' If it was abandoned, abutting property owners stood to 
gain one-half of the vacated roadway as an addition to their prop- 
erty. The court held that the action was a proper one for declaratory 
judgment rather than mandamus, which had been unsuccessfully 
attempted. Mandamus was improper because it can only be used 
where the petitioner has a clear right. In this case, the rights hinged 
on questions of fact which had to be determined first. 


Another controversy arose over the responsibility of a certain 
community to maintain a roadway." Because there were questions 
of fact, the court held that an action for declaratory relief was 
proper.*# 

4% Berlowitz v. Roach, supra note 48. 
oy 988). View School Dist. v. City of Milwaukee, 4 Wis2d 76, 90 N.W2d 
= Sat ex rel. Prahlow v. City of Milwaukee, 251 Wis. 521, 30 N.W2d 288 
( . 

1 Hartung v. Milwaukee County, supra note 60. 

Py ex rel. Young v. Maresch, 2s Wis. 225, 273 N.W. 225 (1937). 

n° Tbi 

=a v. Town of New Hope, 242 Wis. 451, 8 N.W.2d 365 (1943). 

1bi 
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CONCLUSION 


Declaratory relief serves a useful function in the overall legal 
structure. It provides a vehicle for settling questions at an earlier 
time than possible in ordinary forms of action. The procedure is 
generally the same as in other civil actions except for the relief de- 
manded. Declaratory relief allows a determination without requir- 
ing the challenger to become involved in a costly legal action in- 
volving fines, criminal violations, or damages. 

The potential use of declarations is as broad as the field of law 
itself. Vast areas exist where declarations could be used reasonably 
and with effective results. It is submitted that, in the area of chal- 
lenging governmental action substantial development and usage of 
the remedy are probable in the future. 


STANLEY F. Hack 








Comment 


GOVERNMENTAL TORT LIABILITY AND IMMUNITY 
IN WISCONSIN 


In recognition of the gross inequities that result from the com- 
mon law doctrine of governmental tort immunity, a growing num- 
ber of courts have abrogated the rule.t One writer has described this 
trend as “an overwhelming opinion throughout the world in favor 
of the assumption of liability. . . .”? This trend invites a critical 
evaluation of the common law rule, the statutory abrogations, and 
the current status of Wisconsin’s law of governmental immunity.’ 


PRESENT LIABILITY AND IMMUNITY 
Common Law Municipal Negligence 


Municipal liability for negligence under the common law of Wis- 
consin is generally in accord with the views adopted by most other 
jurisdictions in this country. Along with every state except Florida 
and South Carolina, Wisconsin has categorized the functions of 
municipal corporations as either governmental or proprietary.® 
The significance of this dichotomy is that municipalities are liable 
for negligent acts committed pursuant to proprietary functions® but 
are immune from those committed pursuant to governmental func- 
tions.’ Likewise, the doctrine of respondent superior® applies to the 





1See Hargrove v. Boag of Cocoa Beach, 96 So. 2d 130 (Fla. 1957); Molitor 9; 
Kaneland Community Unit. Dist. No. 302, 18 Ill. 2d 11, 163 N.E.2d 89 _ 
McAndrew v. Mu uk, 33 N.J. 172, 162 A.2d 820 (1960); Bernardine v. City of 
New York, 294 N.Y. 361, 62 N.E.2d 604 (1945). 

* Comment, 42 YALE L.J. 241, 244 re 

*For an excellent historical survey of the law of governmental ax (928). Be 
see Borchard, Governmental Responsibility in Tort, 36 YALE “Tee. (1926). See 
also Borchard, Governmental Liability in Tort, 34 Yate L.J. 1, 129, 229 (1924). 

* Prosser, Torts § 109, at 775 (2d ed. 1955). 

*See Comment, 1941 Wis. L. Rev. 540, 542-49, for an extensive discussion of 

rietary and governmental functions in Wisconsin. See also 18 McQumILLIN, 

UNICIPAL CORPORATIONS §§ 53.23-.59 (3d ed. 1950). 

* Paper Makers Importing Co. v. City of Milwaukee, 165 F. Supp. 491 2. 
Wis. —_ Stockstad v. Town of Rutland, 8 Wis.2d 528, 99 N.W 813 (1959); 
Bino v th of Hurley, 273 Wis. 10, 76 N.W.2d 571 (1956); Carlson v. Marinette 
wae ae “219 Ni hay ty seams hein (1953); Victora v. illage of Muscoda, 228 

is Ad Mase (1982) Ry. & Light Co. v. City of Mil- 
waukee, 209 Wis. 656, ‘ , a 

*Smith v. City ‘of Jefferson, 8 Wis2d 378) 99 N.W2d 119 (1959); Champeau v. 
Village of Little Chute, 275 Wis. 257, 81 N.W.2d 562 (1957); v. City of 
Lancaster, 264 Wis. 234, 58 N.W.2d 710 (1953); Flamingo v. City of Waukesha, 
262 Wis. 219, - A. a 24 (1952); Eulrich v. City of Clintonville, 238 Wis. 481, 
300 N.W. 219 

* See 18 M , Op. cit. supra note 5, §§ 53.65-.77. 
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municipality when the act is committed pursuant to a proprietary 
function® but does not apply when the act is committed pursuant to 
a governmental function.*° Primary consideration is given to the 
character of the function being performed rather than the char- 
acter of the negligent act. Hence, a municipality may be liable for 
an act of negligence in one situation and immune from liability for 
an identical act in another. 

Although the courts have almost unanimously accepted the prin- 
ciple that municipal functions are of a dual character, “no satis- 
factory test has been devised for distinguishing governmental from 
proprietary functions.”** Harper and James suggest that the cri- 
teria most often invoked by the courts are: 


(1) whether the function is allocated to the municipality for 
its profit or special advantage or whether for the 
of carrying out the public functions of the state without 
advantage to the city, and 
(2) whether the function is one historically performed by the 
government. 
American Jurisprudence suggests that “the underlying test is 
whether the act performed is for the common good of all, or 
whether it is for the special benefit or profit of the corporate en- 
tity.”2% Practically, these statements serve only as vague and general 
guides. A careful examination of the authority in each forum is 
necessary to determine the character of a particular function. The 
Wisconsin Supreme Court has held that governmental functions in- 
clude: maintaining a city dump," keeping a toboggan slide,’* op- 
erating a draw bridge,” laying out streets and opening and prepar- 
ing streets for public use,’* repairing sidewalks,?® operating a sewage 
disposal plant,?° lighting a street," operating a fire department,” 





* Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915). 

1 Waisman v. Wagner, 227 Wis. 193, 278 N.W. 418 (1938); City of Milwaukee 
v. Meyer, 204 Wis. 350, 235 N.W. 768 (1931). See Note, 7 Wis. L. Rev. 53 (1932), 
for a discussion of the Meyer case, 

2 Harper & JAMEs, Torts § 29.6, at 1621 (1956). 

18 Ibid. 

#38 Am. Jur. nee Corporations § 574, at 267 (1941). 

14“TTyhere is a wide divergence in the decisions as to what functions are gov- 
ernmental or public and what are private or ca and functions held to be 

tal in some jurisdictions are held to be corporate in others.” 18 Mc- 
QUILLIN, op. cit. supra note’, at 187. 

al i v. City of Waukesha, ges note 7. 

= v. rg of Green Bay, 231 Wis. 89, 285 N.W. 343 (1939). See Note, 
1940 Wis. L. Rev. 142. 

* Bruhnke v. City of La Crosse, 155 Wis. 485, 144 N.W. 1100 (1914); Evans v. 
City of She , 153 Wis. 287, 141 N.W. 265 ne 

Matson v. Dane County, 172 Wis. 522, 179 N.W. 774 (1920). 
# Hogan v. City of Beloit, 175 Wis. 199, 184 N.W. 687 Sar te 
* Hasslinger v. Village of Hartland, 234 Wis. 201, 290 N.W. 647 (1940). 
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and the conducting of such activities as parks, playgrounds, swim- 
ming pools, and bathing beaches.** The court has held proprietary 
functions to include: managing a power plant,** operating an elec- 
tric railway,?> furnishing water;?* treating full-pay patients in mu- 
nicipal hospitals,?* and operating harbor and dock facilities.** Per- 
haps the only generalization that can be made from these decisions 
is that governmental functions are those in which the municipality 
engages as a subdivision of the state and which are “political” or 
“public” in nature; and proprietary functions are those in which 
the municipality engages as a corporate entity and which are “pri- 
vate” or “ministerial” in nature.” 


Common Law Municipal Nuisance 


Nuisances maintained by municipalities constitute the second 
significant category of municipal torts. The liability of a municipal 
corporation for damages which are proximately caused by a nui- 
sance that it maintains differs substantially from its negligence lia 
bility. Although the Wisconsin court continues to recognize the dual 
character of municipal functions,*° the fact that a nuisance has been 
maintained pursuant to a governmental function does not necessar- 
ily immunize the municipality from liability. For immunity to 
exist, the relationship between the municipality and the injured 
party must be that of governor to governed.*? This relationship is 
said to exist when the injured party is using the public facility 
which causes the injury for the purpose for which it is intended to 
be used.** If, however, the relationship of governor to governed 





™ Wisconsin Traction, Light, Heat & Power Co. v. City of Menasha, 157 Wis. 
1, 145 N.W. 231 (1914). For comments on this case, see Note, 1940 Wis. L. REv. 567. 

™Eulrich v. City of Clintonville, supra note 7. 

* Flesch v. City of Lancaster, supra note 7. 

™“Victora v. Village of Muscoda, supra note 6. 

™ Milwaukee Elec. Ry. & Light Co. v. City of Milwaukee, supra note 6. 
as im Journal Printing Co. v. City of Madison, 148 Wis. 396, 134 N.W. 909 

* Carlson v. Marinette County, supra note 6. 

* Paper Makers Importing Co. v. City of Milwaukee, supra note 6. 

” For specific discussions respecting governmental functions in Wisconsin, see 
McIntyre, Governmental Function in Wisconsin, 1 Marg. L. Rev. 166 (1916-17); 
Note, 2 Wis. L. Rev. 250 yf Sah): Note, 21 Marg. L. Rev. 96 (1937). 

™ See Comment, 1941 Wis. L. Rev. 540, 554-561. 

™ Young v. Juneau County, 192 Wis. 646, 212 N.W. 295 (1927); Jensen v. Town 
of Oconto F 186 Wis. 386, 202 N.W. 676 (1925); Bernstein v. City of Milwau- 
kee, 158 Wis. 576, 149 N.W. 382 (1914); Winchell v. City of Waukesha, 110 Wis. 
101, 85 N.W. 668 ps ae 

™ Smith v. a koro , Supra note 7; Laffey v. City of Milwaukee, 4 Wis.2d 
111, 89 N.W.2d 801 (1958); Pohland v. City of Sheboygan, 251 Wis. 20, 27 N.W.2d 
736 (1947), noted in 1948 Wis. L. Rev. 116; Virovatz v. City of Cudahy, 211 Wis. 
357, 247 N.W. 341 (1933), noted in 9 Wis. L. Rev. 202 (1934). 

™ Laffey v. City of Milwaukee, supra note 32, at 116, 89 N.W.2d at 803-04. 
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does not exist, the municipality will be held liable for the damages 
caused by the nuisance.*¢ 

Several case examples may be helpful in characterizing the re- 
lationship of governor to governed. The court held that the rela- 
tionship did not exist when a child was injured while playing in a 
municipal dump.** Likewise, the court held that the relationship 
did not exist when the injured party was struck by a batted ball 
which had caromed off the top of a baseball diamond enclosure. 
At the time of the accident, plaintiff was a pedestrian on a public 
sidewalk adjacent to the baseball diamond.** However, the court 
held that the relationship of governor to governed existed when a 
boy drowned while swimming in a municipal bathing pool.** Sim- 
ilarly, the court held that the relationship existed when plaintiff 
slid into an abandoned stone quarry which was not protected by 
barriers. At the time of the accident, plaintiff was using a public 
toboggan slide leading to the quarry.** 


Statutory Abrogations of Municipal Immunity 


Common law nuisance and negligence immunity of a municipal 
corporation exists only in the absence of a statute to the contrary. 
The Wisconsin Legislature has enacted several statutory provisions 
which partially abrogate the common law rule. 


Safe Place Statute 


In 1911, the Wisconsin Legislature substantially expanded the 
liability of municipal corporations by enacting the safe place stat- 
ute.** Under the provisions of the statute, a municipality as an em- 
ployer*® must furnish a safe place of employment;*! and as an own- 
er*? of a public building it must render the building safe.** This 


“Champeau v. Village of Little Chute, supra note 7; Thompson v City of 
Eau Claire, 269 Wis. 76, 69 N.W.2d 239 (1955); Smith v. Congregation of St. 
Rose, 265 Wis. 393, 61 N.W.2d 896 (1953); Lloyd v. Chi com mp og Wis. 
293, 61 N.W.2d 479 GSse)s Flamingo v. City of Wauk supra note 7 

* Champeau v. Village of Little Chute, supra note 7. 

* Robb v. City of Milwaukee, 241 Wis. 432, 6 N.W.2d 222 (1942). See Note, 
1948 Wis. L. Rev. 116. none an 

Pohland v. City of Sheboygan, su: note 

*® Virovatz v. City of Cudahy, pcg $2. 

* Wis. Stat. §§ 101.01-.06 (1959). 

“Wis. Stat. § 101.01 (3) (1959) defines employer to include “county, town, 
pe aust public corpora school oo sewer district, drainage district and other public or 

ub. Dag 
Is. Sear. ¢ 101 101 ‘Ol “ly. (1959) defines place of employment as a wd where 
isailt or bastions Io toretee . for direct or indirect gain “oo 9 
This has placed a significant limitation on munici liability. See oepner v. 
City of Eau Claire, 264 Wis. 608, 60 N.W.2d 392 (1953). 

“Wis. Stat. § 101.01 (13) (1959) defines owner to include those governmental 
units included in the definition of employer. See discussion at note 40 supra. 

“Wis. Stat. § 101.06 (1959). 
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statute applies to municipal corporations when they are acting pur- 
suant to either governmental or proprietary functions.‘ 


Motor Vehicle Accident Statute 


The Wisconsin motor vehicle accident statute provides that a 
claim may be filed against the appropriate governmental unit by 
any “person suffering any damage proximately resulting from 
the negligent operation of a motor vehicle owned and operated by 
the state or a municipality, which damage was occasioned by the 
operation of such motor vehicle in the course of its business.” If 
the claim is disallowed or if the municipality fails to act upon the 
claim, the injured party may sue. Under the terms of the statute, 
“business” is defined to include both governmental and proprietary 
functions.“ 


Highway Defects Statute 


One of the most significant abrogations of municipal immunity 
is in the area of highway defects. The statute, section 81.15, pro- 
vides that municipalities shall be liable for the “insufficiency or 
want of repair” of highways and bridges.‘? Although liability under 
the statute is extensive, the facilities need not be kept absolutely 
safe.“* A municipal corporation must only maintain facilities that 
are reasonably safe for travelers using ordinary care.*® The statute 





“Flesch v. City of Lancaster, supra note 7. For an excellent discussion of ? 
statute, see Wilcox, Wisconsin Safe Place Statute, gon Bar Bull. Oct. 1959, p. 7 

Although the words “owner” and “employer” as used in the Safe Place Statute 
have been defined to include the state [Wis. Star. jh rene 01 (3), (13) against te 
it has been held that the statute will not support a n ce action 
state. Holzworth v. State, 238 Wis. 63, 298 N.W. 163° (1941). Even he 
state may violate the standard of care set forth by the statute, the state is stil 
held to be immune from all tort claims. The court construed the Safe Place 
Statute as not including a consent to be sued by the state. Paradoxically, the 
statute has been held to tee the federal government for an injury at the 
Post Office Building in Ma since, the United States has consented to be 
sued under the Federal Tort Claims Act, 60 Stat. 843 (1946), 28 U.S.C.A. § 2674 
(1950); American Exchange Bank v. United States, 257 F.2d 938 (7th Cir. 1958). 

“Wis. Stat. § 345.05 (2)(a) (1959). In res to the uirement that the 
vehicle be pat A and ha he om ae evenanniant idle, out Kuettner v. ~ 
of Eau Claire, 243 Wis. 80, 90, 9 N wd 583 (1943); Jorgenson v. City of Sparta, 22 
Wis. 260, 271 N.W. 926 (1937). 

“Wis. Stat. § 345.05(1)(c) (1959). See Kanios v. Frederick, 10 Wis.2d 358, 
103 N.W.2d 114 (1960) Pires th of a county road sw y; tegm v. Chap- 
man, 4 Wis.2d 285, 90 N.W.2d 579 (1958) (operation of a county maintenance 
truck); Schumacher v. City of Milwaukee, is. 43, 243 atk "736 (1932) (fire 
de ent vehicle returning from a response to a fire alarm 

See Note, 1956 Wis. L. Rev. 19; Note, 38 Marq. L. REv. a1 {1254 
“ Reynolds v. City of Ashland, 287 Wis. 233, 296 N.W. 601 (1 

“Smith v. Clayton Constr. Co., 189 Wis. 91, 206 N.W. 67 oes) Leannah v. 
City of Green Bay, 180 Wis. 84, 192 N.W. 388 (1923); Johnson v. Town of Iron 
River, 149 Wis. 139, 135 N.W. 522 (1912). 
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has been construed to apply to highways,®° streets,5! sidewalks,®* 
curbs and gutters,** and bridges.5* Notwithstanding this liberal con- 
struction, the court has held that certain facilities, such as driveways 
in public parks,®> stairways in public parks,®** public baseball 
fields,5’ and privately owned facilities used by the public,®* are be- 
yond the scope of the statute.*® 

The municipal liability under the highway defects statute is 
subject to two significant restrictions: first, written notice must be 
given to the municipality within 30 days after the injury; and 
second, recovery is limited to $10,000.% 


Judgments Against Public Officers 


One writer has described section 270.58 of the statutes as having 
“opened up a novel field of municipal liability.”** The statute reads 
as follows: 


Where the defendant in any action, writ or special proceeding 
is a public officer and is proceeded against in his official ca- 
acity and the jury or the court finds that he acted in good 
aith the judgment as to damages and costs entered against 
the officer shall be paid by the state or political subdivision of 
which he is an officer. . . .* 


Although the statute was enacted in 1943,%* it has been invoked in 





© Swiergul v. Town of Suamico, 204 Wis. 114, 235 N.W. 548 (1931); Lindquist 
v. Town of Bradley, 161 Wis. 175, 152 N.W. 827 (1915). 

& Byington v. City of Merrill, 112 Wis. 211, 88 N.W. 26 (1901). 

® McChain v. City of Fond du Lac, 7 Wis.2d 286, 96 N.W.2d 607 (1959); Walley 
v. Patake, 271 Wis. 530, 74 N.W.2d 130 (1956). 

® Frankfurt Gen. Ins. Co. v. City of Milwaukee, 164 Wis. 77, 159 N.W. 581 
(1916). 

% Johnson v. City of Eau Claire, 149 Wis. 194, 135 N.W. 481 (1912); Green v. 
Town of Nebagamain, 113 Wis. 508, 89 N.W. 520 (1 2 

® Kernan v. City of Eau Claire, 232 Wis. 587, 288 N.W. 198 (1939). 

* Weiss v. City of Milwaukee, 268 Wis. 377, 68 N.W.2d 13 (1955). 

™ Hoepner v. City of Eau Claire, supra note 41. 

Curtiss v. Town of Bovina, 138 Wis. 660, 120 N.W. 401 (1909). 

™ The state has no liability for damages resulting from defects in state high- 
ways or bridges. 40 Ops. Wis. Atr’y Gen. 178 (1951). Likewise, counties are not 
liable for damages due to defects in state highways, 20 Ops. Wis. Atr’y GEN. 
824 (1931), even though the county may have agreed to maintain the state high- 
way. Lickert v. , 213 Wis. 614, 252 N.W. 296 (1934); Larsen v. Kewaunee 
County, 209 Wis. 204, 244 N.W. 578 (1932). 

© Wis. Stat. § 81.15 (1959). 

© Jbid. This amount was recently raised from $5,000 by Wis. Laws 1959, ch. 
305. See Campbell, Recent Developments of the Law of Negligence in Wisconsin 
—Part Il, 1 Wis. L. Rev. 4, 19-20. 

“Cunningham, Survey of Wisconsin Municipal Law, 1947-1953, 1954 Wis. L. 
REv. 222, 234. 

@ Wis. Stat. § 270.58 (1) (1959). 

“Wis. Laws 1943, ch. 377. The statute was amended by Wis. Laws 1957, ch. 
576, §§ 1, 2, to include actions for false arrest and provide for the payment of 
reasonable attorney fees. 
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only three reported cases, each involving a municipal defendant. 
In Larson v. Lester,* the village of Grantsburg was sued for dam- 
ages inflicted by a village policeman when he negligently discharged 
a revolver while on duty. The court decided that the village could 
properly be made a co-defendant in the action and upheld the jury’s 
finding of negligence. In Matczak v. Mathews, the city of Green 
Bay was held responsible for the damages sustained by a plaintiff 
who was wounded by one of the city’s police officers. In Smith v. 
City of Jefferson,’’ the chief of police placed flares in front of his 
home to warn persons of a sidewalk defect. A young girl was se- 
verely burned by the flares. The court held that the municipality 
was not’a proper party defendant because the chief of police had 
not been acting in his official capacity.** 


Statutory Abrogations of State Immunity 


Neither the United States nor any of the several states may be 
sued without its consent.*® Therefore, in the absence of a statute 
consenting to suit, the state is completely immune from negligence 
and nuisance damages.”® Likewise, the rule of respondent superior 
does not apply to the state in the absence of a statute."* 

In recognition of the state’s broad immunity from suit, the Wis- 
consin Constitution provides that: “The legislature shall direct by 
law in what manner and in what courts suits may be brought 
against the state.”"* Pursuant to this constitutional provision, the 
legislature has enacted several statutes waiving the immunity." 





259 Wis. 440, 49 N.W.2d 414 (1951). 

265 Wis. 1, 60 N.W.2d 352 (1953). 

“8 Wis.2d 378, 99 N.W.2d 119 (1959). 

®For additional commentary on section 270.58, see 45 Ops. Wis. Atr’y GEN. 
152 (1956); 41 Ops. Wis. Atr’y Gen. 103 (1952). 

A statute similar to section 270.58 applies to cities. “Damages, if any, in an 
action against a city officer in his official capacity, except the action directly in- 
volve the title to his office, shall not be awarded against such officer, but may be 
awarded against the city.” Wis. STAT. § 62.25 (2) @ (1959). 

Although this section has been in force since 1921 (Wis. Laws 1921, ch. 242, 
§ 255), there has been no reported case in which flee kate coed teas 0 
to respond for the negligence of an officer. 

® Osborn v. President, Directors, & Co. of the Bank of the United States, 22 
US. Die ee 251 (1824); Schlesinger v. State, 195 Wis. 366, 218 N.W. 440 (1928). 

Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915). 

™ Holzworth v. State, supra note 44. 

™ Wis. Const. art. IV, § 

™ The first statute passed pursuant to this provision, Wis. Laws 1850, ch. 249, 
§§ 1, 2, provides that “upon the refusal of the legislature Sen 
the state the claimant may commence an action against the state. . . .” Wis. STAT. 
§ 285.01 (1959). The one of this provision could be construed so as to extend 
to tort claims. However, the court held that the statute applies only to those 
claims which would render the state a debtor. Trempealeau County v. State, 
260 Wis. 602, 51 N.W.2d 499 (1952). This construction excludes both equitable 
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Section 285.05 was enacted to provide a commission with power 
to compensate innocent convicts."* Under this statute, the state is 
liable for damages to any innocent person who has been imprisoned 
after the conviction of a crime." 

In 1953, the legislature enacted section 285.06 which established 
“a commission for the relief of law enforcement officers employed 
by the state who have judgments against them for damages caused 
while in their line of duty where they acted in good faith. . . .”" 
Although no reported cases have interpreted this statute, it appears 
to be narrower than section 270.58 which applies to all public of- 
ficers.*? 

The legislature has also provided that, under the motor vehicle 
accident statute, the state is liable for damages caused by the negli- 
gent operation of a motor vehicle which is both owned and oper- 
ated by the state and is being used in the course of state business 
at the time of the accident."® 


State Claims Commission 


Section 15.94 of the statutes provides for a claims commission to 
receive, investigate, and make recommendations on all claims pre- 
sented against the state. The commission consists of the chairmen 
of the senate and assembly finance committees and representatives 
of the attorney general's office, the Governor's office, and the De- 
partment of Administration. The commission is directed to afford 
each claimant a hearing and to present to the legislature its recom- 
mendations on all claims. The statute further provides: 


If from its finding of fact the commission concludes that any 
such claim is one on which the state is legally liable, or one 
which involves the casual negligence of any officer, agent or 





and tort claims. Chicago, M. & St. P. Ry. v. State, 53 Wis. 509, 10 N.W. 560 (1881); 
Petition of Wausau Inv. Co., 163 Wis. 283, 158 N.W. 81 (1916) goog claim). 
Holzworth v. State, supra note 44; Houston v. State, 98 Wis. 481, 74 N.W. 111 
(1898) (tort claim). 

™ Wis. STAT. § 285.05 (1959). See 40 Ops. Wis. Atr’y GEN. 178 es Hoyt, 
The Wisconsin Administrative Procedure Act, 1944 Wis. L. Rev. 214 

See Le Fevre v. Goodland, 247 Wis. 512, 19 N.W.2d 884 (1945); Petition of 
Long, 176 Wis. 361, 187 N.W. 167 (1922). 

= Wis. Laws 1953, ch. 621, § 2; Wis. Stat. § 285.06(1) (1959). 

"See text accompanying note 62 supra, for discussion of section 270.58. Sec- 
tion 285.06 was amended in 1959 to include reasonable attorney fees. Wis. Laws 
1959, ch. 299. 

Wis. Stat. § 345.05 (1959). See Jorgenson v. S , 224 Wis. 260, 271 N.W. 
926 (1937), and 37 Ops. Wis. Attr’y Gen. 162 (1948) in regard to the requirement 
that the vehicle be both owned and operated by the state. See also Narloch v. 
Church, 234 Wis. 155, 290 N.W. 595 (1940). See 38 Ops. Wis. Atr’y GEN. 54 
(1949) for a discussion of the claim procedure under this section. 
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employee of the state, or one which on equitable principles 
the state should in good conscience assume and pay, it 
cause a bill to be drafted covering its recommendations and 
shall report its findings and conclusions and submit the drafted 
bill to the joint committee on finance at the earliest available 
time."® 
Once the bill has been submitted to the joint committee on finance, 
the committee makes a recommendation to the legislature based on 
the reports of the claims commission and any further hearings the 
joint committee holds. The legislature may then vote on the bill. 
Under the provisions of section 15.94, a party may receive compen- 
sation for his injuries even though the state is immune from suit. 
However, if the commission disapproves the claim or if the legis- 
lature refuses to pass a bill in accord with the commission’s ap- 
proval of a claim, no further remedy is afforded under this section. 
During the 1957-59 fiscal period, 19 claims were paid by the state 
under section 15.94. These claims varied in amount from $26 to 
more than $29,000.% Many of these claims come within the scope 
of the state’s tort immunity." 


PRESENT TRENDS IN GOVERNMENTAL LIABILITY AND IMMUNITY 


Municipal Corporations 


On several occasions the Wisconsin Supreme Court has criticized 
the doctrine of governmental immunity. In Britten v. City of Eau 
Claire,®? the court stated: 

The doctrine that immunity from liability should be granted 

to the state and municipalities while engaged in governmental 

operations rests upon a weak foundation. Its origin seems to 
be found in the ancient and fallacious notion that the king can 
do no wrong. . . .** 
However, the court has clearly indicated that it will not change 
the rule. “If it is desirable to change the established law so as to 
impose greater liability upon municipalities for negligence in car- 
rying out governmental functions, the legislature and not the 
courts should make the change.” 





™ Wis. Stat. § 15.94 (6) (1959). 

* Wis. BLUE 330 (1960). 

“Interview with Mr. Bruce Thomas, Executive Department Representative 
on the Claims Commission, in Madison, Wis., March 30, 1961. Mr. Thomas 
suggests that the powers of the Claims Commission be broadened to allow the 
Commission to pay claims for amounts less than $500, thereby saving the state 
considerable expense by og on necessity for formal legislative approval. 

© 260 Wis. 382, 51 N.W.2d 30 (1952). 

"Id. at 386, 51 N.W.2d at 32. 

* Flamingo v. City of Waukesha, 262 Wis. 219, 225, 55 N.W.2d 24, 27 (1952). 
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Even though the court has refused to abolish the municipal im- 
munity doctrine, the court has taken steps toward mitigating its 
effects. For example, in the Britten case plaintiff's child was seri- 
ously injured while playing on a city road grader parked in a va- 
cant lot. The court held that the city was functioning in its pro- 
prietary capacity at the time of the accident and, therefore, was 
subject to negligence liability. This determination was reached not- 
withstanding numerous decisions holding that a municipality is 
functioning in its governmental capacity while actually operating 
such road machinery.** The court said: “[W]e do consider that the 
precedent, lacking support in both logic and reason, should not be 
so construed as to extend the exemption beyond the boundaries of 
its previous application.”** Thus, by strictly construing precedent, 
the court was able to impose liability upon the municipality. 

It is submitted that the Britten case may indicate a future trend 
in which the court may significantly restrict the effects of the negli- 
gence immunity doctrine. However, this policy of restricting prece- 
dent results in confusion and criticism. Commenting on the Britten 
decision, one writer recognized the court’s desire to establish lia- 
bility but stated that it would have been more logical for the court 
to have concluded that the grader was stored pursuant to a gov- 
ernmental function. “Its purpose was not changed simply because 
it was temporarily stored waiting for the next road maintenance 
work. Machinery should be classified as devoted to the function for 
which it is used.”** 

Perhaps the court's interpretation of section 270.58 (state and 
political subdivision liability for judgments against public officers) 
represents the most significant judicial expansion of the liability of 
municipal corporations.®* In Larson v. Lester, the court concluded 
that “the legislative history of this enactment discloses that it was 
the intention of the legislature to make its scope as broad as possi- 
ble.”*® Under this broad interpretation, section 270.58 could be 
used to support municipal negligence liability in many cases in 
which the immunity doctrine has been applied in the past. For ex- 
ample, in Schulze v. Kleeber® plaintiff sued a police officer of the 
city of Reedsburg for damages resulting from the use of undue 





® See De Baere v. Town of Oconto, 208 Wis. 377, 243 N.W. 221 (1932). 

* Britten v. City of Eau Claire, supra note 82, at $87, 51 N.W.2d at 32. 

* Cunningham, Survey of Wisconsin Municipal Law, 1947-1953, 1954 Wis. L. 
Rev. 222, 23: 2. 

See text accompanying note 62 supra. 

® Larson v. Lester, — note 65, at 446, ans N.W.2d at 417. 

10 Wis.2d 540, 103 N.W.2d 560 (1960) 
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force in ejecting plaintiff from a public meeting. Although the 
court sustained the cause of action against the police officer in his 
personal capacity, plaintiff could have joined the city as a party 
defendant which would have made more secure the collection of 
his judgment. In Baker v. Mueller®* and Miller v. Forster,®* city 
building inspectors were sued for the wrongful condemnation of 
private buildings. In both cases, the court held that such inspectors 
could not be held liable because their acts were within the scope of 
their official capacity and duty. However, a contrary result might 
have been reached had plaintiffs sued the respective municipalities 
under section 270.58. 

Section 270.58 may well have opened up a novel area of munici- 
pal liability, but many uncertainties surround this section. For ex- 
ample, it is not clear whether the court will construe this section 
as a consent by the state to be sued.** Likewise, the scope of the 
section is not clear due to the various constructions of “public 
officer” and “official capacity” in other areas of the law. Also, 
there is a question under the section as to whether a municipality 
or the state may settle claims before suit. Finally, there has been 
no case that has indicated the significance of the “good faith” pro- 
vision of the statute. However, in line with the trend to restrict the 
immunity doctrine, the court will probably continue to liberally 
construe the section. 


State Immunity 


Although critical of the unfairness of the state’s tort immunity,** 
the court has been unable to mitigate the effects of the doctrine as 
it has done to a limited extent with municipal immunity. The 
reason for this is that, in absence of a statutory provision to the 
contrary, the state may not be sued. The court, however, could use 
sections 270.58 and 285.06 to hold the state liable in cases involv- 
ing negligent acts of public officers.** For example, in Flynn v. City 
of Kaukauna®’ plaintiff sued the municipality for damages he suf- 
fered as the result of another’s use of fireworks. The mayor had 





™ 222 F.2d 180 (7th Cir. 1955). 

* 244 Wis. 99, 11 N.W.2d 674 (1943). 

See Holzworth v. State, supra note 44, with respect to state liability under 
the safe place statute. 

™ See Heffernan v. City of Janesville, 248 Wis. 299, 21 N.W.2d 651 (1946). The 
Heffernan case was distinguished in Matczak v. Mathews, supra note 66, at 4-6, 
60 N.W.2d at 354-55. 

See Lindemeyer v. City of Milwaukee, 241 Wis. 637, 6 N.W.2d 653 (1942); 
Britten v. City of Eau Claire, coupes note 82. 

* See text accompanying note 76 ag 

* Flynn v. City of Kaukauna, 241 Wis. 163, 5 N.W.2d 754 (1942). 














May] COMMENTS 497 


issued a permit for the fireworks even though they were to be set 
off in a manner contrary to the appropriate statutory provisions. 
The court held that the city was immune because the mayor was 
acting as an officer of the state in issuing the permit. Perhaps, if 
section 270.58 had been in effect when this case arose, plaintiff 
would have been able to join the state as a party defendant. 


CONCLUSION 


Although the court has been able to make inroads in mitigating 
the effect of governmental immunities, the present law is still un- 
just, inequitable, and patently unfair. A person’s right to recover 
for damages inflicted upon him by another’s negligence or nuisance 
should not depend upon such nebulous and vague principles as 
governmental function and the relationship of governor to gov- 
erned. Congress recognized these problems when it passed the Fed- 
eral Tort Claims Act.** To a much more limited extent, the Wis- 
consin Legislature has recognized these problems and has abrogated 
state and municipal tort immunity in certain situations. 

The court’s attempt to mitigate the inequitable effects of the 
immunity rule has provoked substantial criticism. One writer com- 
ments that “the Wisconsin court has developed a mass of fiction and 
formulae in an effort to circumvent the rule of nonliability with- 
out the aid of the legislature.”** The court, however, is perfectly 
aware of the confusion and uncertainty that it may have created in 
avoiding the governmental immunity rule. The late Chief Justice 
Rosenberry said: 


The whole matter of municipal liability for tort is in such con- 

fusion and uncertainty due to the efforts of the courts to limit 

what has been called ‘the state’s lordly perogative of wrong- 
doing’ that it may well be given consideration by the legisla- 
ture. The ‘nuisance doctrine’ has so far developed as to indicate 

that there is a growing belief that any wrong committed by a 

municipality may be redressed on the theory it is a nuisance. 

. . . This is a consideration not peculiar to Wisconsin but ex- 

ists in many other jurisdictions.’ 

If the rule of sovereign immunity is to be abrogated in Wiscon- 
sin, the action must come through the legislature. In 1959, the court 
declared that “recent attempts made in the Wisconsin legislature 
to abolish the tort immunity for negligence of municipalities have 
failed. . . . This is strong evidence of legislative intent that such 





See note 44 supra. 
* Comment, 1941 Wis. L. Rev. 540, 541. 
1 Lindemeyer v. City of Milwaukee, supra note 96, at 644, 6 N.W.2d at 657. 
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immunity should not be abolished.”** Thus, the court is unable to 
abrogate a doctrine that it recognizes as confusing and unfair. In 
addition, the legislature has recognized the inequities of the rule 
as are manifest in the present statutory abrogations. In light of these 
considerations, it is respectfully submitted that the Wisconsin Leg- 
islature should completely abrogate the common law sovereign im- 
munity rule in respect both to the state and municipal corpora- 
tion.1°? 

JoszerpH M. BERNSTEIN 





we Smith v. City of Jefferson, 8 Wis.2d 378, 7 99 N.W.2d 119, 123 oo 
™ The court, of course, is not foreclosed from abrogating the immunity ru 
notwiths iste to do 90 Inthe pat. In jis v. Doctors Hospital, 
12 Wis.2d 367, 107 N.W.2d 131, 107 N.W.2d (1961) (discussed in Note, 1961 
Wis. L. Rev. 509), the court overruled several on decisions respecting the doc- 
trine of charitable immunity. The court said that “the rule of stare decisis, 
however desirable from the standpoint of oer ont stabilit eer: om does not require 
us to tuate a doctrine that should no -” Id, at 372, 
107 N. at 133. See McAndrew v. Mularchuk 38 NJ 72, 168 A Ba 820 (1960), 


where the court overruled a line of precedent yi <a So the rule of 
Tespondeat su: toa municipality no twiths' tal func- 
tion defense. court there urely it cannot cunt conan per oye that 
an outmoded, inequitable, and artificial curtailment of a general rule of action 


created by the ju branch of the government cannot or should not be re- 
soevet, bes bob glenn Id. at 193, 162 A.2d at 832. See also Hargrove v. Town of 
Cocoa Beach, 96 So. 2d 130, 133 (Fla. 1957), where the court said that “judicial 
consistency loses its virtue when it is degraded by the vice of injustice.” The court 
went on to find the municipality liable. 














Notes 


CONSTITUTIONAL LAW—PRESUMPTION OF CONSTITU- 
TIONALITY—NECESSITY OF A FACTUAL DETERMINA- 
TION IN HOLDING A STATUTE UNCONSTITUTIONAL— 
In a recent Wisconsin decision, White House Milk Co. v. Reynolds, 
the supreme court reversed a trial court order declaring section 
100.22 of the Wisconsin statutes unconstitutional. Section 100.22 
provides that anyone who purchases milk, cream or butterfat and 
pays a higher price in one section of the state than in another, or 
varies prices between individuals in the same locality, shall be 
guilty of price discrimination. However, the statute permits vari- 
ances based on differences in quality or transportation costs.? Sec- 
tion 100.26 (3) sets the maximum penalty for violation of section 
100.22 at a $5,000 fine, or one year imprisonment, or both.* 
Plaintiff, a buyer of milk, brought the action against three state 
officers for a judgment declaring section 100.22 unconstitutional 
and enjoining defendant officers from enforcing it. The complaint 
alleged that, since plaintiff was forced to pay one price in all sec- 
tions of the state, it could not vary its price to meet local competi- 
tion and consequently was at a severe cost disadvantage relative to 
its competitors. Therefore, section 100.22 was (1) a denial of plain- 
tiffs freedom to contract, (2) a deprivation of plaintiff's property 





212 Wis.2d 143, 106 N.W.2d 441 (1960). 
2 Wis. Stat. § 100.22(1) (1959): 

“Unfair discrimination in purchase of dairy products. (1) Any person, firm 
or corporation, foreign or domestic, engaged in the business of buying milk, 
cream or butter fat for the purpose of manufacture, that shall discriminate 
between different sections, communities, towns, villages or cities of this 
state, or between persons, firms or corporations in any locality of this state, 
by paying for such commodity at a higher price or rate in one section, 
community, town, village or city, or to any person, firm or corporation in 
any locality of this state, than is paid for the same commodity by said per- 
son, firm or corporation, foreign or domestic, in another section, community, 
town, vil or city, or to another person, firm or corporation in any lo- 
cality of this state, shall be guilty of unfair discrimination, which is hereby 

rohibited and declared unlawful; Pare that it shall be a justification 
or such a discrimination in price if the difference is merely commensurate 
with an actual difference in the quality or quantity of the commodity pur- 
chased or in transportation charges or other expense or marketing involved 
in said purchase.” 

* Wis. Stat. § 100.26 (3) (1959): 

“Any person who violates any provision of section 100.04, 100.15, 100.19, 
100.20 or 100.22, or who intentionally refuses, neglects or fails to obey an 
regulation made under section 100.04, 100.19 or 100.20, shall, for each of- 
fense, be punished by a fine of not less than twenty-five dollars nor more 
than five thousand dollars, or by imprisonment in the county jail for not 
more than one year, or by both such fine and imprisonment.” 








500 WISCONSIN LAW REVIEW [Vol. 1961 


without due process of law, and (3) a denial of the equal protec- 
tion of the laws. 

The state demurred to the complaint on the ground that it did 
not state a valid cause of action and that section 100.22 was a valid 
and constitutional act. The lower court overruled the demurrer 
after receiving briefs, hearing argument, and taking judicial notice 
of the milk marketing conditions in Wisconsin. The judge filed a 
memorandum decision stating that plaintiff had overcome the pre- 
sumption of constitutionality. The decision was based on the facts 
submitted and the judge’s belief that the United States Supreme 
Court decision in Fairmont Creamery Co. v. Minnesota* was con- 
trolling. Fairmont declared unconstitutional a Minnesota statute 
identical in substance to section 100.22. 

The Wisconsin Supreme Court, in reversing, rejected Fairmont 
as a binding precedent because, although never specifically over- 
ruled, “later decisions at least limit, and perhaps repudiate, in fact 
though not in words, its doctrine.”* Consequently, the court re- 
manded the case with instructions to allow defendant to answer 
and then to reexamine section 100.22 “upon a record which presents 
the pertinent facts.”* The dissent felt obligated to follow Fairmont 
because it had never been overruled. 


In Fairmont, defendant purchased milk at more than one place 
and was prosecuted for not paying a uniform price. Defendant con- 
tended that the statute was a deprivation of its liberty to contract. 
The state argued that the statute was a reasonable regulation de- 
signed to prevent destructive competition through overbidding. 
The Supreme Court agreed with defendant because the statute had 
no reasonable relation to the evil sought to be prevented. 


As the inhibition of the statute applies irrespective of motive, 
we have an obvious attempt to destroy . . . [defendant's] liberty 
to enter in normal contracts long regarded not only as essential 
to the freedom of trade and commerce but also as beneficial to 
the public. Buyers in competitive markets must accommodate 
their bids to prices offered by others, and the payment of dif- 
ferent prices at different places is the ordinary consequent. 
Enforcement of the statute would amount to fixing the price 
at which... nage oe may buy since one p would 
establish this for all points without regard to ordinary trade 


conditions.” 


#274 US. 1 (1927). 

* White House Milk Co. v. Reynolds, 12 Wis.2d 143, 106 N.W.2d 441 (1960). 
*Id. at 150, 106 N.W.2d at 445. 

* Fairmont Creamery Co. v. Minnesota, 274 US. 1, 8-9 (1927). 
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The Wisconsin court cited three cases to support its position that 
the underlying philosophy of Fairmont no longer represents Su- 
preme Court thinking. In the first, Nebbia v. New York,’ the Court 
upheld the constitutionality of the New York Milk Control Act. 
The purpose of that law, passed during the height of the depres- 
sion, was the assurance of an adequate supply of sanitary fluid 
milk to the public and the maintenance of the wholesale price 
structure. The law created a Milk Control Board to investigate the 
fluctuating market conditions, establish suitable prices, and mediate 
any existing controversies. The law also provided for hearings be- 
fore the Board and review of the Board’s action.® 

Plaintiff in Nebbia contended on the basis of prior Supreme Court 
decisions,” that prices may be regulated in an industry only when 
it is affected with a public interest. Plaintiff advanced a very nar- 
row construction of the phrase, “affected with a public interest,” 
by arguing that it should include only industries given a state 
franchise or monopoly. However, the Court adopted a much broad- 
er interpretation of the phrase than it had in previous decisions. 
The Court stated that “affected with a public interest” is the equiv- 
alent of “subject to the exercise of the police power.” If one en- 
gages in a business which the public interest demands should be 
regulated, he must realize that regulation will ensue. The Court 
emphasized that, upon proper occasion, a state may regulate a bus- 
iness “in any of its aspects, including the prices to be charged.”?? 
In conclusion, the Court stated the test for determining whether a 
state regulatory measure meets the due process requirements of the 
fourteenth amendment: 


If the laws passed are seen to have a reasonable relation to a 
proper legislative purpose, and are neither arbitrary or dis- 
criminatory, the requirements of due process are satisfied. 
Whether the free operation of the normal laws of competition 
is a wise and wholesome rule for trade and commerce is an ec- 
onomic question which this court need not consider.* 


West Coast Hotel v. Parrish'+ was the second case relied upon by 
the Wisconsin court as indicative of the change in Supreme Court 
thinking. In that case, the Court upheld the constitutionality of 


#291 US. 502 (1933). 

*Id. at 518-20. 

*” New State Ice Co. v. Liebmann, 285 US. 262 ang Chas. Wolff Packing 
Co. v. Court of Industrial Relations, 262 US. 522 ( le 

1 Nebbia v. New York, 291 US. 502, 523 (1933). 

18 Td. at 537. 

18 Ibid. 

% 300 US. 379 (1937). 
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Washington State’s Minimum Wages for Women Act. The Court 
specifically overruled Adkins v. Children’s Hospital*® which the 
majority in Fairmont had cited to support their position that price 
fixing statutes aimed at preventing monopoly, which do not re- 
quire intent, are unconstitutional. The Court reiterated the stand it 
had taken in Nebbia regarding state laws regulating liberty to con- 
tract. Liberty “implies the absence of arbitrary restraints, not im- 
munity from reasonable regulation and prohibitions imposed in 
the interests of the community.”’* The Court went on to say that: 
“Even if the wisdom of the policy be regarded as debatable and its 
effects uncertain, still the legislature is entitled to its judgment.”” 

As a final example of recent Supreme Court thinking, the Wis- 
consin court quoted from Williamson v. Lee Optical Co. In that 
case, the Court stated that the day has passed when it will use the 
due process clause to invalidate state laws regulating business and 
industrial conditions because the laws may be unwise or out of 
harmony with a current school of political or economic thought. 

The Wisconsin court, having alloted the majority of its opinion 
to expressing its views concerning the Fairmont decision, then set 
forth the principles regarding the presumption of constitutionality. 
Having distinguished Fairmont as a binding precedent, the court 
then considered the presumption controlling. Therefore, it was “of 
the utmost importance that the pertinent facts be brought as fully 
into the record as possible before a decision is reached.”** The 
court stressed the rigidity of the presumption by stating that: 


The burden rests with the party challenging a statute to ne- 
gate every conceivable basis which may reasonably support the 
statute’s constitutionality. A statute will be held constitutional 
unless the court can say that no state of facts can reasonably be 
conceived that would sustain it.?° 


There are several arguable points in support of the position that 
section 100.22 should be held unconstitutional. First, the dissent’s 
contention cannot be refuted. Although there is considerable lan- 
guage which apparently repudiates Fairmont, the fact still remains 
that Fairmont has never been overruled. In answering the major- 
ity’s argument that the Court’s thinking has changed since Fairmont, 





%261 US. 525 (1923). 

% West Coast Hotel v. Parrish, 300 US. 379, 392 (1937). 

™ Id. at 399. 

348 US. 483 (1955). 

* White House Milk Co. v. Reynolds, supra note 1, at 152, 106 N.W.2d at 446. 
Id. at 151, 106 N.W.2d at 446. 
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the dissent replies that: “The justices of that court may be per- 
mitted to speak for themselves.”2+ 

Second, a series of recent state decisions, although not precedent 
for the Wisconsin court, have declared certain “below cost” statutes 
unconstitutional, citing Fairmont as authority.2? These statutes 
prohibited the sale of goods at below purchase cost in order to pre- 
vent indiscriminate price cutting or price discrimination. Two of 
these decisions stressed the fact that the statutes imposed criminal 
penalties without a requirement of intent.** In another, the court 
conjectured that there was nothing in Nebbia to indicate Fairmont 
had been either overruled or rendered obsolete.** 

The validity of these arguments is questionable. The argument 
that Fairmont is binding precedent does not take into account the 
proper role of a court in passing upon the constitutionality of a 
regulatory measure. The court must uphold section 100.22 if it is 
reasonably related to any legitimate legislative purpose. It is pos- 
sible that the purpose of section 100.22 is the maintenance of a 
uniform price structure. This the court will be able to ascertain 
only by a thorough examination of the relevant facts. Even if the 
court concludes that the purpose of section 100.22 is the preven- 
tion of monopoly, the court is still obligated to examine the condi- 
tions in the industry, the buyer’s problem, and all other relevant 
facts. In Nebbia the Court emphasized “that a regulation valid for 
one sort of business, or in given circumstances, may be invalid for 
another sort or for the same business under other circumstances, 
because the reasonableness of each regulation depends upon the 
relevant facts.”25 

The “below cost” cases are of little value in assessing the consti- 
tutionality of section 100.22. It is difficult to envision any other pur- 
pose for “below cost” statutes than the prevention of price cutting 
to destroy competition. Thus, they are not significant when con- 
sidering a regulatory statute which might be directed at the main- 

= Id. at 153, 106 at sg at 447. 

™ State v. 184 Kan. 680, 339 P.2d 12 (1959); Opinion of the Jus- 
tices, 152 Me. « ay A2d 47 (1957); State ex rel. v. Ruback, 135 Neb. 
335, 281 N.W. 607 (1938); State v. Packard- Bamberger & Co. 123 N.J.L. 180, 
feline. tee tie the other Wisconsin antidiscrimination statutes, sections 
133.17, .18 and 133.185, require either an ae Sane which tend 
to injure competition, would indicate that the legislature considered the 
industry worthy of a particulariy stringent measure. This a mag aay 
—s = ment that -a og gy pe Sey mag 

maintenance of a uniform p: structure. ‘However, this t of the 
tate’ most important agriculcral industry i¢ not dificult to ona 


™ State v. Fleming Co.,-supra note 21. 
™ Nebbia v. New York, supra note 11, at 525. 
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tenance of a uniform price structure. 

The conclusion is that the court adopted the only logical ap- 
proach. However, why the court felt obligated to emphasize its 
views concerning the validity of Fairmont as precedent is not readily 
apparent. Considering the strong position the court has adopted 
against permitting trial courts to declare statutes unconstitutional, 
especially on demurrer,”* it would seem that the court simply should 
have remanded the case for a trial on the facts on the sole basis of the 
presumption of constitutionality. Only by carefully relating the po- 
sition White House MilkeCo. maintains in the milk industry to 
conditions in the industry in general, and then determining that 
there are no conceivable facts which will sustain the constitution- 
ality of section 100.22, can the court sustain White House Milk 
Co.’s contention. 

Joun E. THomas 





NEGOTIABLE INSTRUMENTS — RESTITUTION — BANK 
PERMITTED TO RECOVER ON THE THEORY OF UNJUST 
ENRICHMENT WHERE DRAFT FAILED FOR LACK OF A 
WRITTEN ACCEPTANCE—In Home Savings Bank v. General 
Finance Corp.,* the Wisconsin Supreme Court applied the theory 
of unjust enrichment to allow a bank to recover money paid in 
reliance on an oral acceptance of a draft. The court held the oral 
acceptance insufficient to enforce the bank’s claim on the contract 
theory under the Negotiable Instruments Law,? but permitted re- 
covery under the restitutionary remedy. Courts have sometimes 
avoided this NIL requirement of a written acceptance by using 
various theories.* However, this decision was the first express ap- 
plication of unjust enrichment to such a situation. 





™State v. Stehlek, 262 Wis. 642, 645, 56 N.W.2d 514, 516 (1953); ABC Auto 
Sales, Inc. v. Marcus, 255 Wis. 325, 38 N.W.2d 708 (1949). 

210 Wis.2d 417, 103 N.W.2d 117 (1960). 

* Wis. Star. havea 118.07 1959) [NecoTIABLE INSTRUMENTS LAw § 132—hereinafter 


cited as NIL] provides: a eee 
of his eastat to the order of the the drawer. The aceptance must be in writing and 
the drawee. It must not express that the awee will perform his 
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The case involved an automobile dealer who purchased cars 
from defendant finance company and banked with the plaintiff. 
Dealer had deposited with the bank a draft drawn on the finance 
company. Finance company held dealer’s check which was to be- 
come payable on the credit arising from the draft. When finance 
company sought to cash the check, the bank’s president telephoned 
the finance company’s manager who, as the trial court later de- 
termined, orally promised to accept the draft. After this conversa- 
tion, the president had the check certified. Thereafter, dealer went 
into bankruptcy; and after the certified check cleared payment, 
finance company refused to honor the draft. Bank sued to recover 
the amount it had paid in cashing dealer’s check. 

The Wisconsin Supreme Court rejected the bank’s theory that a 
simple oral contract existed as a basis for recovery. The court also 
refused to decide under what conditions the finance company would 
have been estopped from raising its defense under the NIL.* Instead, 
the court held that the bank had an adequate remedy in restitution 
on the theory of unjust enrichment. Therefore, the court restored to 
the bank the amount of the check less the balance in the account of 
the defunct dealership.® 

The court held that the bank’s money could be returned to it 
without basing the recovery on the invalid oral acceptance, since 
the bank sought the return of money paid and not the enforcement 
of the contract. In applying the restitutionary remedy, the court 
found each of the essential elements of quasi-contract: 


. a benefit conferred upon the defendant by the plaintiff, 
appreciation by the defendant of such benefit, and acceptance 
and retention by the defendant of such benefit under circum- - 
stances such that it would be inequitable to retain the benefit 
without payment of the value thereof.* 


The court concluded that the bank had conferred a benefit on the 


that there were insufficient funds); First Nat’l Bank of O’Donnell v. First Nat'l 
Bank, 38 S.W.2d 648 (Tex. Civ. App. 1931) (mere reliance by bank on drawee’s 
oral promise to t held sufficient for recovery). But cf. First Nat’l Bank v. 
Dickson, 59 S.W.2d 179 (Tex. Civ. App. 1933) (which distingui the O’Don- 
nell case); Mumm v. Taylor, 121 Colo. 157, 213 P.2d 836 (1 (drawer directed 
drawee to use drawer’s = to honor the oe — draft); Nagle v. 
Richards, 134 App. Div. 25, 118 N.Y.S. 53 (1909) (plaintiif, who gave value on 
drafts at drawee’s oral request, held drawee’s agent); First Nat'l Bank v. Rogers- 
Amundson-Flynn Co., 151 Minn. 243, 186 N.W. 575 (1922) (drawee, who ac- 
cepted goods, held to have impliedly accepted draft given in payment therefor). 
The trial court held that the finance company was not estopped from raising 
its defense under the NIL. 
*See note 21 infra. 
*Home Savings Bank v. General Finance Corp., 10 Wis.2d 417, 422, 103 
N.W.2d 117, 121 (1960). 
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finance company which the latter appreciated, accepted, and re- 
tained inequitably under the circumstances. 

The contract theory was rejected as a basis for recovery because 
the finance company’s acceptance did not satisfy the NIL’s written 
acceptance rule. The opinion discusses Professor Williston’s view 
that if other consideration is given for the promise to accept, a 
binding contract should result.? When the bank certified the check, 
it assumed a liability to the finance company for payment of the 
check.* This assumed liability to the finance company might be re- 
garded as other consideration given for the promise to accept. The 
court, however, reasoned that the purpose of the NIL’s written ac- 
ceptance rule was to promote certainty of proof. It felt that this ob- 
jective would be eroded if one, who relied upon an oral acceptance 
of a draft by parting with value, could claim an enforceable oral 
contract. 

Had the remedy of restitution been unavailable on the facts of 
this case, the court might plausibly have permitted the bank to re- 
cover on the contract theory. The trial court clearly found that the 
finance company had orally promised to accept the draft. The su- 
preme court found it “beyond belief” that the bank’s president 
would have certified the check without some assurance that the draft 
would be honored.® The court, therefore, found no fault with the 
trial court’s finding of an oral promise to accept. If the policy behind 
the NIL’s written acceptance rule is intended to promote certainty 
of proof, then proof of the instant oral contract would appear to 
meet such a standard.® Perhaps, however, the court is pointing to 





* Williston argues that a binding contract should result as follows: 

“If an acceptance or promise to accept is unenforceable under the Statute 
the NIL] because it is not in writing, it is well settled that the drawee is 
iable neither on the bill nor on the on gen though if other consideration 

is given for the promise, as distinguished from the consideration oes 
the bill, it should be nee a we or contract.” 4 WILLISTON & 
SON, ConTRACTS § 1195, at 3435-36 (rev. ed. 1936). 

* Wis. STATS. § 118.65 (1959) [NIL § sy" provides: “A check in itself does not 
operate as an assignment of any part of the funds to the credit of the drawer 
with the bank, and the bank is not liable to the holder, unless and until it 
accepts or certifies the check.” See also BRAUCHER & SUTHERLAND, COMMERCIAL 
TRANSACTIONS 129-30 (2d ed. 1958). 

* Home Sa Bank v. General Finance Corp., supra note 6. 

% First Nat'l v. Rogers-Amundson-Flynn Co., supra note 3, holds that 
acceptance of goods or the proceeds to be realized from their sale is the equiv- 
See SES Se oe aaeas foe Cee eens ose OA ent therefor. 
Minnesota court held in that case that the drawee could be with liability 
on the contract to be implied from its acts and not with liability on the draft. 
The court stated: 

“This doctrine has our approval and leads to the conclusion that under 
the circumstances of this case the law presumes that defendant in effect 
contracted to pay $1,250 to the -plaintiff, although there was no 
agreement or understanding to that effect and no acceptance of the 
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a more narrow standard under the NIL, i.e., that only a written ac- 
ceptance will satisfy the requisite certainty of proof. 


Restitution 


The Wisconsin court has ordered restitution previously in cases 
involving oral obligations void under the statute of frauds. For ex- 
ample, restitution has been permitted in cases involving oral con- 
tracts for the sale of an interest in land,” and in cases involving 
oral employment contracts not to be performed within one year. 
Until this case, however, restitution had not been applied to a sit- 
uation involving an invalid acceptance of a negotiable instrument." 
Therefore, this decision extends the court’s policy of permitting a 
restitutional remedy where a party has acted in reliance upon an 
unenforceable contract. 

Under Wisconsin's statute of frauds, no contract exists to form the 
basis of any legal or equitable obligation because a contract which 
fails to comply with the statute is void and not merely voidable.** 
Thus, any money changing hands cannot be considered a payment 
on an obligation. The law finds one party in the unexplained pos- 
session of the money of another, and, therefore, the holder has no 
legal or equitable right to retain the money.*® The court recently 
stated that: “Under the theory of unjust enrichment it is imma- 
terial whether the defendant and the plaintiff entered into a void 
contract. The plaintiff is not seeking to have the defendant per- 
form the alleged contract. It is seeking the return of its money.”*¢ 

While the Home Savings Bank case fulfills the prerequisites for 
restitution of unjust enrichment as set out by the court, it might be 
argued that the NIL’s written acceptance rule should be flatly ap- 
plied to this specific case since the parties involved were obviously 
familiar with the law's requirement. The court noted that the trial 
court had found that the bank’s president was at least chargeable 
with knowledge of the NIL’s written acceptance rule. Equity, per- 





in the manner prescribed by the statute.” Id. at 249, 186 N.W. at 577. 
(Note, the statute referred to is the NIL.) 
“Schneider v. Reed, 123 Wis. 488, 101 N.W. 682 (1905); Brandeis v. Neu- 
stadtl, 13 Wis. 158 [*142] (1 
* Adams v. Con; , 259 Wis. 278, 48 N.W2d 469 (1951); Kirkpatrick v. 
Jackson, 256 Wis. , 40 N.W2d 372 a See generally DAwson & PALMER, 
Cases ON RESTITUTION 482-517 (2d ed. 
See Dawson & PALMER, op. cit. supra note ”~ at 59-60, concerning recovery 


ts made under a forged in 
“re Strats. §§ 240.08, 240.10, 241.02, 243.01 (1959). See also Brandeis v. 
Neustadtl, supra note 11. 
* Brandeis v. Neustadtl, supra note 11. 
196" Investment Co. v. Kohimetz, 9 Wis.2d 535, 538, 101 N.W.2d 700, 702 
( 3 
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haps, should not come to the aid of those who knowingly disregard 
their legal rights.” 

The general question arises whether use of the remedy of restitu- 
tion is proper in a case controlled on its face by the NIL. Restitu- 
tion is not one of the remedies included in the NIL.'* Nevertheless, 
codified bodies of law such as the NIL are generally understood to 
permit courts to bring equitable remedies to bear in cases involving 
fraud and other inequitable conduct.’® In Wisconsin, the action of 
quasi-contract is regarded as a legal action ruled by equitable prin- 
ciples.2° Thus, restitution could properly be applied in this case 
within the context of the NIL if the finance company’s reneging 
on its purported acceptance were to be regarded as inequitable. 
Moreover, use of restitution generally will not undercut the purpose 
of the NIL, which is to bring uniformity of interpretation to the 
law of negotiable instruments. This is because the amount of plain- 
tiff's recovery is measured by the amount of defendant’s unjust en- 
richment and not by the face value of the instrument. However, in 
certain specific cases, such as the Home Savings Bank case, the facts 
might result in the same amount of recovery whichever theory is 
used.” 


Uniform Commercial Code 
Similar to the NIL, the Uniform Commercial Code requires that 


*7 WoopwarD, Quast Contracts §§ 16, 94 (1913). 

8 Wis. Stats. § 116.01 (16) (1959) [NIL § 196] provides: “In any case not pro- 
vided for in this chapter the rules of the law merchant shall govern.” Restitu- 
tion is not one of the law merchant’s remedies. See BRAUCHER & SUTHERLAND, op. 
cit. supra note 8, at 101-06. 

® Britton, Bits & Nores § 125, at 543 (1943). 

*® Arjay Investment Co. v. Kohlmetz, supra note 16; Nelson v. Preston, 262 
Wis. 547, 55 N.W.2d 918 (1952); Dunnebacke v. Pittman, 216 Wis. 305, 257 
N.W. 30 (1934). 

"The measure of the bank’s recovery under the restitution theory was the 
reasonable value of the benefit conferred on the finance company, i.e., the face 
amount of the check paid or $9700. The court set off against this amount the 
balance remaining in the account of the defunct dealership, $3080.56, to which 
the finance company a red to have the best claim in light of its trust-receipt- 
ing arrangement with the dealer. Thus, the court properly restored to the bank 
the (net) benefit which the finance company retained inequitably, although the 
court’s language in discussing the measure of recovery might be understood to 
improperly approach the restitution recovery from the standpoint of measuring 
the bank’s (net) loss. See Home Savings Bank v. General Finance Corp., supra 
note 6. 

Had the draft been properly accepted, the bank could have recovered its face 
value, i.e., $7200. This amount plus the $3080.56 balance in the dealer’s account 
would have covered the $9700 check which the bank certified for the finance 
company. The finance a under its trust-receipt arrangement with the 
dealer, would again appear to have the best claim to the hypothetical remain- 
ing balance of 56 in the dealer’s account. This amount when set off against 
the hypothetical recovery on the draft ($7200) would result in a judgment for 
the bank identical in amount to that awarded under the restitution theory. 
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an acceptance be in writing®* and provides that a drawee is not li- 
able on a draft until he accepts it.?* Unlike the NIL, however, the 
Code makes clear that when the acceptance requirements are not 
met a drawee may become liable on the basis of liabilities which 
arise outside of the statutory provisions. Section 3-409 (2) of the 
Code states that the acceptance requirement does not affect any li- 
ability which may arise from a representation which is not an ac- 
ceptance, or from another obligation.** This provision would aid a 
court in reaching the result which was reached in the Home Savings 
Bank case. Because of the written acceptance requirement, an oral 
promise would also be held insufficient under the Code. The policy 
barring oral acceptances on the grounds of lack of certainty of proof 
would apply just as much under the Code as under the NIL. How- 
ever, Code section 3-409 (2) would expressly sanction application of 
the unjust enrichment theory and, thus, recovery could be allowed 
on that basis. 

The Home Savings Bank decision indicates the court’s intent to 
follow the policy behind the NIL’s written acceptance rule. But 
within the guidelines of this policy, this case shows the court’s will- 
ingness to reach a result in accord with the concepts of equity when 
the situation so demands. 

Sam T. SWANSEN 





TORTS—NEGLIGENCE—LIMITATION ON TORT IMMUN- 
ITY OF CHARITABLE HOSPITALS—Charitable hospitals in 
Wisconsin are now liable to their paying patients for the negligence 
of the hospital, its agents, servants, or employees. In Kojis v. Doctors 
Hosp.,' the Wisconsin Supreme Court overruled the previous line 
of cases recognizing the doctrine of charitable immunity,? but 
specifically declined to rule on immunity from tort liability to 
free patients of charitable hospitals. 





* UNIFORM COMMERCIAL CopE § 3-410 oan ter UCC]. All references to 
the Uniform Commercial Code are to the 1958 OrFiciaL Text wiTH COMMENTS. 

* UCC § 3-409 (1). 

See UCC § 3-409, comment 3. 

Bo Wis.2d 367, 107 N.W.2d 131, modified, 12 Wis.2d 373, 107 N.W.2d 292 
(1961 

. =a supplementary opinion, the court made the room * ive from the 
date of filing of the original decision, which was ape San eo the 
ruling was made applicable to the defendant. Kojis v Hosp., 1 2 Wis2d 
373, 107 N.W.2d 292 (1961). 
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Plaintiff broke her hip and was admitted to defendant hospital 
as a paying patient. Contrary to her physicians’ directions, de- 
fendant, or its employees, failed to maintain guard rails on plain- 
tiff's bed in a raised position. As a result, plaintiff fell out of bed 
rebreaking her hip and sustaining other serious injuries. Plaintiff 
sued to recover damages alleging negligence by the hospital, its 
agents, servants, or employees. Defendant hospital moved for 
summary judgment on the ground that, as a charitable institution, 
it was entitled to an immunity from tort liability. Plaintiff chal- 
lenged defendant's claim that it was a charitable institution. The 
trial court concluded that this was a factual question requiring 
trial and denied defendant’s motion for summary judgment. 

On appeal, the supreme court affirmed the trial court’s denial of 
the motion, but on different grounds. It found that the doctrine 
of charitable immunity is no longer justified under today’s eco- 
nomic conditions, but limited the decision to paying patients. The 
court reasoned that when it established the immunity in 19178 
charitable hospitals were small and operated on limited budgets. 
They were dependent on donations which seldom provided suffi- 
cient funds, and their operations would have been handicapped 
seriously if they had been subjected to tort liability. Today, how- 
ever, charitable hospitals are but a nonprofit form of “big business” 
which can well afford to pay judgments for damages. They operate 
on large budgets and may obtain liability insurance at reasonable 
cost. Therefore, tort liability will not have the devastating effect 
on the operations of charitable hospitals that it would have had in 
1917.4 Hence, the court concluded that the need for the charitable 
immunity doctrine has disappeared. 

The court found no policy reason to prevent it from overruling 
its previous line of cases.* Defendant argued that it was the pre- 





* Morrison v. Henke, 165 Wis. 166, 160 N.W. 176 (1917). 

‘The court was much impressed by this argument in the opinion of ae 
J., in President & Directors of Georgetown College v. Hughes, 76 App. D.C. 123, 
130 F.2d 810 (D.C. Cir. 1942). See ag 2 Harper & James, Torts § 29.16 
(1956); Prosser, Torts 784 (2d ed. 1955); Annot., 25 A.L.R.2d 29 (1952). 

*In Morrison v. Henke, supra note 3, at 178, 160 N.W. at 175, which recognized 
the charitable immunity, the court said: 

“[W]e prefer to rest our decision oe the principle that since these chari- 
table hospitals perform a quasi-public function in ministering to the 
and sick without any pecuniary profit to themselves, the doctrine of respon- 
deai superior should not be applied to them in favor of those receiving their 
charitable services.” 
This decision was followed in subsequent cases: Hooten v. Civil Air Patrol, 161 
F. Supp. 478 (E.D. Wis. 1958); Schau v. Morgan, 241 Wis. 334, 6 N.W.2d 212 
(1942); Waldman v. Y.M.C.A., 227 Wis. 43, 277 N.W. 632 (1938); Schumacher v. 
em og Deaconess Soc’y, 218 Wis. 169, 260 N.W. 476 (1935); Bachman v. 
Y.W.CA., 179 Wis. 178, 191 N.W. 751 (1922). 
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rogative of the legislature to make changes in public policy. 
Apparently, defendant relied on a dictum in Smith v. Congregation 
of St. Rose® in which the court expressed dissatisfaction with the 
immunity but upheld the doctrine because charitable hospitals had 
relied upon it for many years. The dictum states that the legisla- 
ture alone should effect such basic changes in public policy. In 
Kojis, however, the court ruled that it could abolish the immunity, 
as well as create it, on public policy grounds. The court rejected 
defendant’s contention, saying: 


We believe the court was justified in acting as it did in 1917 
in view of conditions as they then existed. The rule of stare 
decisis, however desirable from the standpoint of certainty and 
stability, does not require us to perpetuate a doctrine that 
should no longer be applicable in view of the changes in 
present-day charitable hospitals." 
However, in a supplementary opinion presumably prompted by 
practical considerations, the court modified its original decision to 
reverse “all of our prior decisions that are inconsistent with this 
opinion,” and made the ruling prospective from the date of its 
original decision.* This modified ruling permits charitable hospi- 
tals to obtain liability insurance and bars suits based on causes of 
action arising before January 10, 1961. 

Wisconsin’s charitable immunity doctrine has been limited several 
times. In previous decisions the court has held that the immunity 
did not extend to violations of the safe place statute,’® or to the 
creation or maintenance of nuisances. However, Kojis is the most 
significant limitation of the doctrine to date. 

The Kojis decision raises the question whether the court will 
treat free patients the same as paying patients. Although the court 
specifically declined to rule on the immunity as to free patients, 
the court’s argument—that charitable hospitals now have the 





*265 Wis. 393, 61 N.W.2d 896 (1953). 

™Kojis v. Doctors Hosp., 12 Wis.2d 367, 372, 107 N.W.2d 131, 133, modified, 
12 Wis.2d 373, 107 N.W. 292 (1961). 

*Id. at 372, 107 N.W.2d at 134. 

*The origina! decision was filed {eanery 10, 1961. In making the ruling 
ee seer the court followed the lead of the Michigan Supreme Court in 

arker v. Port Huron a 361 Mich. 1, 105 N.W.2d 1 (1960). 

Wis. Stat. § 101.06 (1959). Violations religious izations: Baldwin 
v. St. Peter’s Congregation, 264 Wis. 626, 60 N.W.2d 349 a. Zimmers v. St. 
Sebastian’s Con, tion, 258 Wis. 496, 46 N.W.2d 820 (1951); Wilson v. Evan- 
gelical Lutheran Church, 202 Wis. 111, 230 N.W. 708 (1930). Violations 
charitable hospitals: Watry v. Carmelite Sisters, 274 Wis. 415, 80 N.W.2d 
(1957); Grabinski v. St. Francis Hosp., 266 Wis. 339, 63 N.W.2d 693 (1954); 


Wright v. St. Mary's Hosp., 265 Wis. 402, 61 N.W2d 900 (1958). 
“Smith v. Congregation of St. Rose, 265 Wis. 393, 61 N.W.2d 896 (1953). 
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financial ability to pay tort damages—applies with equal force 
when free patients are involved. The court relied heavily on chari- 
table hospitals’ ability to pay in reaching its decision. This alone 
suggests that there is no longer any justification in fact for any 
tort immunity for charitable hospitals. 

Smith v. Congregation of St. Rose reinforces this view. In that 
case, the court said: 


[T]his court has long felt that the reasons for granting such 
immunity to charitable and religious organizations, as well as 
to municipal corporations, are archaic, and if this court were 
not bound by the rule of stare decisis but were passing on the 
question for the first time, we would accord very little weight 
to the historical reasons originally advanced in support of the 
rule of immunity. However, we feel that it is for the legislature 
and not this court to change the rule of immunity at this late 
date after its wide acceptance over the years in the prior 
decisions of this court." 

Now that Kojis has removed the bar to judicial abolition of the 

doctrine, only the strong expression of distaste for the immunity 

remains from this dictum. 

Also, had the court wished to retain the immunity when free 
patients are involved, it might have chosen a more limited rationale 
for the Kojis decision. For example, in Carlson v. Marinette 
County,“ the court ruled that the county was liable to a paying 
patient because he had been charged fees calculated to bring the 
county revenues in excess of the county hospital’s operating ex- 
penses. In Kojis, the court noted that the same rationale could 
have been utilized to justify its decision. Nonetheless, it specifically 
chose to reexamine the immunity of charitable hospitals from tort 
liability to its paying patients,** and based its decision on an argu- 
ment which suggests abolishing the immunity altogether. 

It is submitted that the court’s use of an inclusive economic argu- 
ment based on charitable hospitals’ ability to absorb losses, and 
its refusal to employ the more limited Carlson rationale based on 
net profits from patient’s fees, indicate that the court soon will 





8 Ibid. 

8 Id. at 397, 61 N.W.2d at 898. 

4264 Wis. 423, 59 N.W.2d 486 (1953). 

* In Kojis v. egy Hosp., supra note 7, at 370, 107 N.W.2d at 133, the court 
said: “It is possible, if not probable, that the present case could be disposed of 
in the same manner. However, we prefer to deal with the issue herein presented 
= a broader basis by reviewing and restating our position with respect to 
whether or not immunity should be granted to a charitable hospital for negli- 
gence to a paying patient.” 
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abolish the remaining immunity from tort liability of charitable 
hospitals. 
: Peter N. Davis 





* The trend to deny immunity to charitable hospitals is growing. The follow- 
ing states have no tort immunity for charitable hospitals: ALAska: Tuengal v. 
City of Sitka, 14 Alaska 546, 118 F. Supp. 399 (D. Alaska 1954); arizona: Ray v. 
Tucson Medical Center, 72 Ariz. 22, 230 P.2d 220 (1951); CALIFORNIA: Malloy v. 
Fong, 37 Cal. 2d 356, 232 P.2d 241 ay COLORADO: St. Mary’s Academy v. 
Solomon, 77 Colo. 463, 238 Pac. 22 (1925) (against non-trust funds only); DELA- 
ware: Duney v. St. Francis Hosp., Inc., 46 Del. 350, 83 A.2d 753 (1951); ILLINOIS: 
Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950); Marabia v. Mary Thompson 
Hosp., 309 Ill. 147, 140 N.E. 836 (1923) (against non-trust funds only); 1owa: 
Haynes v. Presbyterian Hosp. Ass'n, 241 Iowa 1269; 45 N.W.2d 151 (1950); 
KANSAS: Noel v. Menninger Foundation, 175 Kan. 751, 267 P.2d 934 (1954); 
MICHIGAN: Parker v. Port Huron Hosp., 361 Mich. 1, 105 N.W.2d 1 960 
MINNESOTA: Matteson v. St. Luke’s Hosp., 252 Minn. 230, 89 N.W.2d 743 (1958) 
(by implication); Mulliner v. Evangelischer Diakonniessenverein, 144 Minn. 392, 
175 N.W. 699 (1920); NEW HAMPSHIRE: Welch v. Frisbie Memorial Hosp., 90 N.H. 
337, 9 A.2d 761 (1939); NEw jeRsEY: Collopy v. Newark Eye & Ear Infirmary, 
27 N.J. 29, 141 A.2d 276 (1958); NEW york: Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d 
3 (1957); NORTH DAKOTA: Rickbeil v. Grafton Deaconess Hosp., 74 N.D. 525, 23 
N.W.2d 247 (1946) (by implication); onto: Avellone v. St. John’s Hosp., 165 
Ohio St. 467, 135 N.E.2d 410 (1956); pueRTo rico: Taverez v. San Juan Lodge, 
68 P.R.R. 681 (1948); RHODE ISLAND: Glavin v. Rhode Island Hosp., 12 R.1. 411 
(1879); TENNESSEE: McLeod v. St. Thomas Hosp., 170 Tenn. 423, 95 S.W.2d 917 
(1936) (against non-trust funds only); vERMONT: Foster v. Roman Catholic 
Diocese, 116 Vt. 124, 70 A.2d 230 (1950); wAsHINGTON: Pierce v. Yakima Valley 
Memorial Hosp. Ass’n, 43 Wash. 2d 162, 260 P.2d 765 (1953). 

Other states deny tort immunity only as to paying patients: ALABAMA: Tucker 
v. Mobile Infirmary Ass’n, 191 Ala. 572, 68 So. (1915); ARKANSAS: Crossett 
Health Center v. Croswell, 221 Ark. 874, 256 S.W.2d 548 (1953); FLORIDA: 
Nicholson v. Good Samaritan Hosp., 145 Fla. 360, 199 So. 344 (1940); ceorcia: 
Morton v. Savannah Hosp., 148 Ga. 438, 96 S.E. 887 (1918); Executive Comm. of 
Baptist Convention v. Ferguson, 95 Ga. App. 393, 98 S.E.2d 50 (1957); mpaHo: 
Wheat v. Idaho Falls Latter Day Saints Hosp., 78 Idaho 60, 297 P.2d 1041 (1956); 
MIssissipPi: Mississippi Baptist Hosp. v. Holmes, 214 Miss. 906, 55 So. 2d 142 
(1951), affirmed on rehearing, 214 Miss. 940, 56 So. 2d 709 (1952); NORTH CARO- 
LINA: Williams v. Randolph Hosp., Inc., 237 N.C. 387, 75 S.E.2d 303 (1953); 
OKLAHOMA: Sisters v. Zeidler, 183 Okla. 454, 82 P.2d 996 (1938); UTAH: Sessions 
v. Thomas D. Dee Memorial Hosp. Ass’n, 94 Utah 460, 78 P.2d 645 (1938); 
but cf. Brigham Young Univ. v. Lillywhite, 118 F.2d 836 (10th Cir. 1941), cert. 
denied, 314 U.S. 638 (1941) (holds Utah is a “complete liability” state); wisconsin: 
Kojis v. Doctors ae 12 Wis.2d 367, 107 N.W.2d 131, modified, 12 Wis.2d 373, 
107 N.W.2d 292 (1961). 

A few states permit liability against charitable hospitals for corporate negli- 
gence only. Corporate negligence is defined as the negligence chargeable to the 
charity itself, such as administrative negligence or breach of nondelegable duties, 
as distinguished from negligence chargeable only to subordinate employees. The 
usual examples of corporate negligence are selecting or supplying defective 
inerummbnealicien, or selecting or retaining incompetent employees. Annot., 25 
A.L.R.2d 29, 115 (1952). The following states permit recovery only for cor- 
porate negligence: CONNECTICUT: Haliburton v. General Hosp. Soc’y, 133 Conn. 
61, 48 A.2d (1946); pistRICT OF COLUMBIA: White v. Providence Hosp., 80 F. Supp. 
76 (D.D.C. 1943); kentucky: Roland v. Catholic Archdiocese, 301 S.W.2d 574 
(Ky. 1957); wyominc: Bishop Randall Hosp. v. Hartley, 24 Wyo. 408, 160 Pac. 
$85 (1916). 

Te following states grant complete immunity to charitable hospitals: INDIANA: 
St. Vincent’s Hosp. v. Stine, 195 Ind. 350, 144 N.E. 537 (1924); LouIsIANA: Mes- 
sina v. Societe Francaise, 170 So. 801 (La. App. 1936); Jordan v. Touro Infi > 
123 So. 726 (La. App. 1922); MAINE: Jensen v. Maine Eye & Ear Infirmary, 107 
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NEGOTIABLE INSTRUMENTS—THE COSIGNOR PROB- 
LEM IN WISCONSIN—NIL AND UCC—Section 9(3) of the 
Negotiable Instruments Law provides that an instrument becomes 
bearer paper “when it is payable to the order of a fictitious or non- 
existing person, and such fact was known to the person making it 
so payable.”* A question has arisen as to whether or not this section 
applies when only one of two cosignors of a negotiable instrument 
knows that the named payee is a fictitious or nonexisting person. 
The answer to this question is important because it determines 
who must bear the loss for payment of such instrument on a forged 
signature; drawee bears the loss if it is order paper, and drawer 
bears the loss if it is bearer paper.* Professor Morris finds the 
majority view to be that section 9 (3) applies in this situation; thus, 
under this view the instrument is bearer paper, and the drawer 
bears the loss.* 


Wisconsin Law on the Problem 


Wisconsin, like most states, has adopted the NIL.‘ Section 





Me. 408, 78 Atl. 898 (1910); MARYLAND: Cornelius v. Sinai Hosp., br re Md. 116, 
148 A.2d 567 (1959); Perry v. ete oe 63 Md. 20 go 
455 (1953); 


a v. Maverick ass. 708, 11 
M v. Massachusetts Gen. H ars Mas. 492 187 6); missourt: Krueger 
v. Schmiechen, 364 Mo. 568, 264 S.W d 311 (1954); Ni las v. Evangelical Dea- 


coness Home & Hosp., ig 182, 219 S. rg a a *. 
Nebraska Methodist 160 Neb. 279, 70 N.W.2d 86 (1955); Duncan v. 
Nebraska Sanitarium & lent Ass’n, 92 Neb. 162, 137 N.W. 1120 (1912); 


OREGON: Hill v. Saee Academy, 61 Ore. 190, 121 Pac. 901 (1912); PENNSYL- 

VANIA: Knecht v. St. Mary's Hosp., 392 Pa. 75, 140 A2d 30 (1958); Gable v. 

Sisters, 227 Pa. 254, 75 Ad 108) 910); SOUTH CAROLINA: Bush v. Aiken Electric 

Yyty —<s 85 S82 716 (1955); Lindler v. Columbia Hosp., 98 

.C. 25, 81 S.E. 5 orca Penaloza v. Baptist Memorial Hosp., 304 S.W.2d 

203 (Tex. Civ. 7); St. Paul’s Sanitarium v. Williamson, 164 S.W. 36 

‘ex. iv. App. aren meets Weston v. Hospital, 131 Va. 587, 107 S.E. 785 

Protestant . Vv. geen 162 Va. 151, 173 S.E. 363 

aed ); VIRGINIA: Fisher v. Ohio 

Valley Gen. Hosp. Ass’n, 137 W. Va. 723, 73 SE2d 667 (1952); Roberts v. Ohio 
Valley Gen. Hosp., 98 W. Va. 476, 127 S.E. 318 (1925). 

The states have yet to consider a charitable immunity case: HAWAII: 


cf. Luhi v. Honolulu , 31 Hawaii 740 (1931); MONTANA; NEW MEXICO; 
NEVADA: ¢f. Bruce v. Y.M.C.A., 51 Nev. 372, 277 Pac. 798 (1929); and souTH 
DAKOTA. 


= eoseny Seoane a mane Sores street ee | justify 
ant: Wanewee . 2 Harper & J. Hes ous 2518 0 
‘orTs 784 (ed 1955); and Annot., 25 A.L.R.2d 29 (195 

* UNIFORM NEGOTIABLE INSTRUMENTS Law § 9 [hereinafter sary as NIL}. 

* Good Tire & Rubber Co. v. Wells Fargo Bank & Trust Co., 1 Cal. A 
2d 694, $7 P.2d 483 (1934); Globe Indem. Co. v. First Nat'l Bank, 133 S. 
1066 (Mo. App. 19); orris, Fictitious Payees on Checks Requiring Dual 
Signatures, supra at 439. 

* Morris, id. at 448. 

* Wis. Strat. ch. 116 (1959). 
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116.13 (3)° of the Wisconsin statutes is the equivalent of NIL sec- 
tion 9 (3). There are no Wisconsin cases which indicate which. view 
of the cosignor problem our court would adopt. However, a 1945 
amendment to section 116.13 (3)* should make it easier to reach 
the majority view in some cosignor situations. 

The amendment makes section 116.13. (3) explicitly applicable 
to the case where an employee knowingly supplies false information 
to the person who actually creates a check.’ The amended provi- 
sion would, for example, cover the case of a padded payroll sup- 
plied by a faithless employee. From this provision it could be 
argued that a cosigning employee who knowingly brought checks 
made out to fictitious payees to another employee, or his employer, 
for signature was supplying that person with false information. 
Thus, under the Wisconsin statute, in the situation where one co- 
signer is an employee of the other, the majority view would prob- 
ably be reached. 

If the dishonest cosignor is not the employee of the other (e.g., 
if the former is the treasurer of a corporation and the latter is its 
president) it would become more difficult to reach the majority 
view. However, the Wisconsin court could say that if the statute 
is applicable in some cosignor situations, consistency should re- 
quire it to be applicable in all cosignor situations. It could also 
be argued that the 1945 amendment indicates a legislative intent 
that the statute be given as broad a construction as possible. 

The 1945 amendment also extended section 116.13 (3) to cover 
the situation where the payee exists but the signor does not intend 
him to have any interest. Although NIL section 9(3) only refers 
to the case of a fictitious or nonexisting payee, many courts have 
construed the section to cover this situation.* Under this construc- 
tion and under the Wisconsin statute, a check payable to a real 
person becomes bearer paper if it is not intended that the named 
payee receive it. 


Treatment Under the Uniform Commercial Code 


Because of the serious consideration being given to the adoption 





*“The instrument is payable to bearer. . . . (3) When it is payable to the 
order of a fictitious or nonexisting or livi " person not intended to have any 
interest in it, and such fact was known to the person making it so pares 4 or 
known to his employe or other agent who supplies the name of such payee. . 

* Wis. Laws 1945, ch. 65. 

*Some courts have refused to apply NIL § 9 (3) to this case. See, e.g., United 
ny Play eo v. Mortgage & Sec. Co., 13 La. ~~ te 385, 128 So. 307 (1930). 

Goodyear Tire & Rubber Co. v. Wells Bank & Trust Co., pry 
a Snyder v. Corn Exch. Nat'l Bank, 221 Pasi St. 599, 70 my bas (1908). 
But see United Motor Car Co. v. Mortgage & Sec. Co., supra note 7 





Soren MEE 
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of the Uniform Commercial Code in Wisconsin, it is important to 
consider how the Code compares with sections 9(3) of the NIL 
and 116.13 (3) of the Wisconsin statutes. 

The corresponding provision in the Code is section 3-405(1).° 
Subsection (b) of this section is the equivalent of NIL section 
9 (3). However, it substitutes the words “payee to have no interest” 
for the NIL’s “nonexisting or fictitious person.” Thus, any doubt 
is removed as to whether the section is applicable if the named 
payee in fact exists; this follows the language of the present Wiscon- 
sin statute. Subsection (c) of section 3-405 (1) covers the situation 
where an employee supplies false information to the individual 
who makes out the checks, in a manner similar to that done in the 
Wisconsin statute. 

Section 3-405(1) makes the instrument order paper,® but the 
result reached under NIL section 9 (3) is retained—i.e., the drawer 
bears the loss if it was intended that the named payee have no in- 
terest in the paper. In order to reach this result, the section pro- 
vides that an endorsement by anyone in the payee’s name will be 
effective.* The reasons behind placement of the loss on the drawer 
are: (1) It is the drawer’s employee who has perpetrated the 
fraud; (2) the drawer is in the best position to prevent such fraud; 
and (3) the drawer is as able as anyone else to distribute this loss.*? 

Apparently, subsection (b) places the loss on the drawer in the 
consignor situation.** Comment 3f, in the 1958 official text,* gives 
as an illustration of the application of subsection (b) a situation 
where the treasurer and president of a corporation both sign a 





* UnirorM CoMMERCIAL Cope [hereinafter cited as UCC] § 3-405 (1): 
Fe ie abe by any person in the name of a named payee is effective 
a person as or on behalf of a maker or drawer intends 
the payee 4 have no interest in the instrument; or (c) an agent or employee 
maker or drawer has supplied him with the name of the payee 
ieee the latter to have no such interest.” 

Thus, the section “avoids manipulating the ‘bearer’ on definition.” 
STATE OF NEw JERSEY STuDY AND REPORT ON THE UNIFORM COMMERCIAL 
§ 3-405, Comment J (1960). This is logical becausé the instrument looks like 
order paper. UCC § 3-405, Comment /: “[O]n the face of things they are pay- 
able to order and a subsequent taker should require what purports to be a 
regular chain of indorsements.” 

UCC § 3-405, Comment J: “The instrument is not made payable to bearer 
and idieiiennen are still necessary to negotiation. The section however recog- 
vor b effective indorsements of the types of paper covered no matter by whom 
mai ” 

42 STATE OF NEw JERSEY STUDY AND REPORT ON THE UNIFORM COMMERCIAL CODE 
§ 3-405, Comment J (1960). 
* Subsection (c) could also be construed to cover the situation. The 
—— supporting such a construction have been stated in the text under 
pS ame pe of Wisconsin law. Fo view of subsection (b), contuettion of sub- 
m (c) to cover the cosignor situation becomes unnecessary. 
= UCC § 3-405, Comment 3. 
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check payable to P but only the treasurer knows that P does not 
exist. Possible justification for this result may be found in the use 
of the words “a person signing” as opposed to “the person” in the 
NIL. If at least one of two cosignors has the requisite intent, he is 
“a person signing” although he is not “the person” signing. Thus, 
under the Code courts could more easily reach the same result as 
most courts have reached under the NIL. 
Rosert M. KAMM 





TORTS—LIABILITY FOR SUICIDE—GUIDANCE COUN- 
SELOR HELD NOT RESPONSIBLE FOR THE SUICIDE 
DEATH OF HIS COUNSELEE—In Bogust v. Iverson, the Wis- 
consin Supreme Court sustained a college guidance counselor’s 
demurrer in a wrongful death action for the suicide death of a 
student he had counseled. Defendant, a Doctor of Philosophy in 
education, had counseled the student regarding her emotional 
problems for five months, and then suggested termination of 
the counseling. Six weeks later the girl committed suicide. Her 
parents brought a wrongful death action? alleging that defendant 
was negligent in failing to obtain emergency psychiatric care for 
their daughter, in failing to advise them about her condition, and 
in failing to provide her with proper guidance. Defendant’s de- 
murrer to the complaint was upheld by the trial court. On appeal, 
the supreme court held that the allegations were mere con- 
clusions and not such facts as.are admitted for the purpose of 
a demurrer. Thus, plaintiffs’ cause of action was rejected. However, 
the court went on to discuss the general principles of suicide 
liability as applied to the case. This discussion is significant for 
the future of liability for suicide in Wisconsin, and it raises ques- 
tions as to how such cases should be handled by the courts. 

The problem of suicide liability is part of the more general 
problem of liability for injuries resulting from the negligent or 
intentional infliction of mental distress. Generally, courts have 
been slow to declare liability in such cases, and often have re- 
quired that the intentional conduct be quite flagrant‘ or that 





110 Wis.2d 129, 102 N.W.2d 228 (1960). 

* Wis. Star. § 331.03 (1959). 

* Note, 60 Corum. L. Rev. 1047, 1048 (1960); Prosser, Torts 38 (1955). 
* Ibid, 
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physical impact accompany the conduct causing the mental dis- 
tress.© However, when these conditions were met, recovery has 
been allowed even if the inflicted mental distress led to the vic- 
tim’s death.® 

In suicide cases, however, the courts ity acted differently. Lia- 
bility for suicide has been recognized under certain statutes such as 
workmen’s compensation’ and dramshop® acts. Recovery also has 
been allowed in wrongful death actions based on the specific duty 
of a mental hospital to its patients.* However, in other actions for 
suicide deaths under wrongful death statutes, recovery has been de- 
nied on the theory that the suicide was an intervening cause. Only 
where a defendant's wrongful act induces a rage or frenzy during 
which the deceased destroys himself, or where the act creates an un- 
controllable impulse which causes the suicide, is the defense of in- 
tervening cause unavailable.’° Thus, recovery for suicide has been 
the exception rather than the rule. 

In Bogust, plaintiffs based their cause of action under the wrong- 
ful death statute on the theory of nonfeasance of a legal duty by 
defendant." Plaintiffs argued that a teacher has a duty to exercise 
reasonable care in the supervision of his students. They also con- 
tended that defendant rendered the girl helpless through his coun- 
seling. Thus, under the “further harm” doctrine, he should not 
have abandoned her in that condition but should have used reason- 
able care to prevent any further harm which was foreseeable. 

The decision follows the general rule for suicide actions under 
the wrongful death statute. First, the court rejected plaintiffs’ con- 
tention as to duty. Instead it adopted the trial court’s view that it 
would be a duty beyond reason to require a teacher, who has 

* Note, supra note 3. Wisconsin took an eee Se Reins that physical 
distress, provided that there ia threat of'piy jury to the te peoeen cheney 
to suffer the mental distress. Colla v. in2d 594, 85 NW.2d 84 
(1957); Klassa v. Milwaukee Gas Light Co., 273 Wis. 176, 77 N.W.2d 397 (1955); 

uist v. Madison Ry., 197 Wis. 88, 221 N.W. 892 (1928). 
*Annot., 122 A.L.R. 1492 free App 
"E.g., Deitz v. Bumstead, . Div. 2d 739, 168 N.YS.2d 669 (1957). 
See 105 U. Pa. L. Rev. $91, 400 (1957). The Wisconsin cases under the 
workmen's ae 3 statute have denied liability on the grounds that the 
suicide was we TT) , therefore, intervening cause. J v. Industrial 
Comm'n, 242 Wis. 1 7 N.W2d 416 (1943); Barber v. Ind Comm'n, 241 


Wis. 462, 6 N.W2d 199 (1 
* Annot., 11 ALBA 761 (1950). 





* Ibid. See also Perr, Suicide bili H and hiatrist, 
9 Crev. "Man L. Rav. 427 427 (1960), ee — 
* Annot., 11 A.L.R.2d 751 (1950). 


4 Brief for the A 
2 Grosso v. Wittemann, Seb Wie. 4)" 62 N.W.2d 386 (1954). 
™ RESTATEMENT, Torts § 322 (1934; 
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neither medical training nor experience, to diagnose a mental con- 
dition which requires specialized medical training. The court stated 
that plaintiffs failed to establish that defendant knew of the girl’s 
suicidal tendencies and, therefore, defendant had no duty to advise 
her parents or secure emergency psychiatric treatment. Also, there 
were no facts to show that the girl was in a helpless condition and, 
therefore, no duty to continue counseling existed. Second, there 
were no facts showing that the suicide was committed in a frenzy 
or in response to an uncontrollable impulse. Therefore, the suicide 
was an intervening cause. The court ruled that the jury would be 
merely speculating if it found the girl would not have committed 
suicide had she been under the care of a psychiatrist. 

In its discussion of suicide liability, the court seemed to be mak- 
ing a policy decision. In prior cases the court has made it clear that 
to say the actor had ‘“‘no duty” is to beg the essential question; to 
deny liability for lack of duty is a policy determination.* It is 
equally clear that when the court denies liability because of an in- 
tervening cause, it is making a policy decision. The court has made 
this explicit when liability is denied after the jury has found liabil- 
ity in a trial where intervening cause is asserted as a defense.** To 
deny a cause of action before the trial is no less a policy decision. 

Certain policy grounds for denying liability for suicide do exist. 
The common law concept of suicide as a felony and a morally 
wrong act may underlie courts’ reluctance to find liability for sui- 
cide.1* Many jurisdictions deny recovery for injuries resulting from 
mental stress without physical impact, and Wisconsin requires at 
least a physical threat of injury to the claimant before liability is 
permitted.‘*? This may be because courts fear that the lack of re- 
liable evidence showing a casual relationship between the wrongful 
act and the suicide will cause juries to speculate and will lead to 
fraudulent claims.’* Also, suicide is such an unexpected conse- 





44 Prosser, Palsgraf Revisited, 52 Micu. L. Rev. 1, 15 (19538), states: “There is a 
duty if the court says there is a duty; the law like the Constitution is what we 
make it. Duty is only a word with which we state our conclusion that there is or 
is not to be liability. . . .” This is cited with approval by the Wisconsin court 
in Klassa v. Milwaukee Gas Light Co., supra note 5, at 188, 77 N.W.2d at 402, 
and Colla v. Mandella, supra note 5, at 599, 85 N.W.2d at 348. 

%* Ryan v. Cameron, 270 Wis. 324, 331, 71 N.W.2d 408, 411 (1955). 

* Note, supra note $, at 1050. 

™ Klassa v. Milwaukee Gas Light Co. and Colla v. Mandella, note 5. 

%* On this point the New York court in Cauverien v. De Metz, 188 N.Y.S.2d 627, 
632 (Sup. Ct. 1960) said: “Nor can it [the court] say that the result is too tenuous 
or speculative merely because of difficulty or im bility of .”" Cf. the 
Wisconsin court’s attitude in Bogust v. Iverson, 10 Wis.2d 129, 140, 102 N.W.2d 
228, 238 (1960), where the court said: “Even he had secured psychiatric 
treatment for Jeannie or that he had advised her parents of her emotional 
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quence that courts may feel it is too remote to permit liability.” 
Other policy factors, not necessarily confined to suicide cases, which 
courts may consider are the effect of liability on defendant's profes- 
sion and the ability of members of that profession to absorb large 
damages without insurance.”° 

Aside from any policy grounds, the court’s decision in the Bogust 
case was correct. Plaintiffs did not plead facts to show that the sui- 
cide was committed because of an uncontrollable impulse or in a 
rage or frenzy.? However, the language of the opinion does not 
preclude a contrary result in a future case on slightly different facts. 
The court has held that a teacher owes a duty of reasonable care to 
his students.*? Furthermore, the relationship of counselor to coun- 
selee must, of necessity, be one of confidence and intimacy with 
personal problems. Counselors are supposed to possess a professional 
skill, achieved through considerable training and education, to 
deal with problems of a personal nature.** Therefore, the counselor’s 
duty might be analogized to the specific duty of care of the mental 
hospital. In a case such as Bogust, liability could be predicated on 
a showing that the counselor was trained to handle such emotional 
problems and that he did not meet the generally accepted standard 
of professional conduct in treating the girl.** Alternatively, liabil- 
ity might be found on the basis that counselors are trained to recog- 
nize and refer such emotional problems to psychiatrists and that 





condition or that he had not suggested termination of the interviews—it would 
require speculation for a jury to conclude that under such circumstances she 
would not have taken her life.” 

* Suicidal tendencies are not always capable of detection by practical means. 
Rosen, Detection of Suicidal Patients: An Example of Some Limitations in the 
Prediction of Infrequent Events, 18 Jour. oF CoNnsuLTING PsycH. 397 (1954). 
However, there are warning symptoms which may indicate a possible suicide 
attempt. Gibbs, Therapy for Suicidal Patients, 85 VA. Mep. MONTHLY 139 (1958). 

One survey indicates that the teacher is found liable for negligent conduct 
far more frequently when the teacher is protected by insurance or statutory re- 
imbursement. Comment, 1956 Wis. L. Rev. 130, 153 (1956). 

™In a recent California case the court overruled the demurrer, regardless of 
the imperfect complaint, and permitted the case to go to the jury because of the 
uniqueness of the case alleging liability for suicide. Tate v. Canonica, 5 Cal. 


Rptr. 28, 42 ve Ct. App. 1960). 

Grosso v. Wittemann, supra note 10. However, the Grosso case and others 
previous to it dealt with physical injuries to the student from some alleged negli- 
gent conduct of the teacher. It is open to question whether the court would 
consider the duty the same in cases, such as Bogust, where the injury is the 
result of mental distress allegedly inflicted through the negligence of the teacher. 

* The court must be careful in deciding whether defendant owes a specific duty 
by virtue of his ional skill. Not all psychological counselors are members 

a common ion, nor do rm a common function, nor have equal 
skill. Note, 51 Corum. L. Rev. 475, 490 (1951). 

™ The objective standard im on all members of a ific profession is 
the —— average of professionally acceptable conduct. Curran, Professional 
Negligence—Some General Comments, 12 Vann. L. Rev, 535, 538 (1959). 














May] NOTES 521 


defendant exceeded the bounds of generally accepted professional 
conduct by attempting to handle the problem himself. 

The analogy to the specific duty of mental hospitals need not be 
carried too far. No court which has considered a suit against a men- 
tal hospital for suicide of a patient has considered the intervening 
cause question. Since the basis of liability in these cases is that the 
hospital knew or should have known of the patient’s suicidal ten- 
dencies, intervening cause, as an unforeseen subsequent event,” 
could not be a defense. But the analogy to the mental hospital is 
only that the counselor owes a specific duty by virtue of his profes- 
sional skill, not that he has the same competence, and hence, the 
same duty as the mental hospital. Thus, intervening cause might 
still be allowed as a defense in a counselor case. The jury might be 
asked to determine whether the suicide was committed in response 
to an uncontrollable impulse (loss of volition) or during a rage 
or frenzy (loss of cognition).?¢ 

The question as to when the court should consider policy factors, 
which might cause it to deny liability, arises in cases such as Bogust. 
These factors may be considered at the demurrer stage or consid- 
eration may be postponed until after the jury has rendered its de- 
cision. One strong argument for making such policy decisions on 
demurrer is that this will save time and money. However, the Wis- 
consin court has said that such policy decisions generally should be 
made after the jury has had an opportunity to dispose of the case.?* 
Policy decisions on demurrer are inconsistent with this view. Fur- 
thermore, there are sufficient safeguards in the normal procedure 
of presenting the extreme case to the jury. The jury, confronted 





%5 PROSSER, Op. cit. supra note 3, at 266. 

* Including the loss of volition as well as the loss of cognition as a basis for 
saying that the suicide is not an intervening cause is the more modern view. 
Tate v. Canonica, supra note 21, at 40. This is the test adopted by the Restate- 
meni. RESTATEMENT, Torts § 455 (1934). The California court in the Tate case 
made a further distinction in that it held that intervening cause was not a de- 
fense where plaintiff all that defendant intentionally inflicted mental distress. 
However, if ordinary negligence is alleged, California adheres to the rule that the 
suicide is an intervening cause unless committed in response to an uncontrollable 
impulse or rage or frenzy. Also, defendant in the Tate case was not held to a 
specific duty, but rather, he was held to an ordinary standard of care. 

** The Wisconsin court in Pfeifer v. Standard Gateway Theater, Inc., 262 Wis. 
229, 55 N.W.2d 29 (1952), said that the proper procedure in the extreme or bor- 
derline case was to first submit the case to the jury for disposal. The court said: 

“It would seem to be preferable to submit these hard cases to the jury in so 
far as determining the issues of — and causation in the same manner 
as the ordinary case. If the jury does determine that there was negligence, 
and that such negligence was a substantial factor in producing the injury, 
it is then for the court to decide as a matter of law whether or not considera- 
tions of public policy require that there be no liability.” Id. at 240, 55 
N.W.2d at 35. (imphasis supplied.) 








522 WISCONSIN LAW REVIEW [Vol. 1961 


with all the evidence, is best able to judge the reasonableness of de- 
fendant’s conduct. Assuming that the jury finds defendant negli- 
gent, it still must find that this negligence was a substantial factor 
in producing the deceased’s suicide before it can find liability. As 
an additional factor in suicide cases, the jury should determine 
whether the suicide was committed in an uncontrollable rage or 


Plaintiff has the most difficult burden of proof in showing the 
casual relationship between defendant’s negligence and the suicide. 
Even if plaintiff is able to persuade the jury on this issue, it still 
remains for the trial court to finally affirm or deny liability. After 
the verdict, the court has the benefit of the evidence to aid its de- 
termination of the policy factors.** For example, after the testimony 
the court can better understand the nature of defendant’s profession 
and the extent of his training, in determining duty. Also, the court 
is informed on the deceased’s state of mind in deciding whether in- 
tervening cause is a defense. Even though the court is satisfied that 
the evidence supports the jury's conclusion, it still has the right to 
deny liability on policy grounds if the case is exceptional. And in 
those cases which are appealed, the supreme court also will be able 
to consider the evidence in making its policy decision. Thus, the 
better course in such cases as Bogust would be to allow the cause of 
action on demurrer and make the policy determination after a trial 
on the merits. 

RicHarp I, AARON 

To permit the trial court to make a aver decision would mean that each 
circuit court in the state would be openly making policy. In order to avoid con- 


fusion and inconsistency, it may be more desirable to leave the formulation of 
policy to the supreme court only. 





























